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IN THE CIRCUIT COURT FOR BALTIMORE CITY
- - - - - - - - - - - - - - - x
LAKISHA MONTREY PETTIFORD,    :
et al.,
                              :
            Plaintiffs,
                              :

            -against-         :     Case No.
                                24-C-13-007889 OT
ADVANCED RADIOLOGY, LLC,      :
et al.,

            Defendants.       :

- - - - - - - - - - - - - - - x

        VIDEOCONFERENCE DEPOSITION of JORDAN

HABER, M.D., taken by Defendants at the offices of

Fink & Carney Reporting and Video Services, 39

West 37th Street, New York, New York  10018, on

Tuesday, June 9, 2015, commencing at o'clock a.m.,

before Carol Mele, a Registered Professional

Shorthand (Stenotype) Reporter and Notary Public

within and for the State of New York.
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(1)
(2) A P P E A R A N C E S:
(3)

          LAW OFFICES OF DANIEL J. MILLER
(4)                 Attorneys for Plaintiffs

                26 South Street
(5)                 Baltimore, MD  21202
(6)           BY:  DANIEL J. MILLER, Esq.
(7)
(8)

          PESSIN KATZ LAW, P.A.
(9)                 Attorneys for Advanced Radiology,

                LLC and Randy Marc Becker, M.D.
(10)                 901 Dulaney Valley Road

                Towson, MD  21204
(11)

          BY:  KIMBERLY LONGFORD, Esq.
(12)                (Via Videoconference)
(13)

          SHAW, MORROW & JOSEPH, P.A.
(14)                 Attorneys for Cyrus J.

                Lawyer, III, M.D. and Metropolitan
(15)                 OB/GYN Associates, LLC

                11350 McCormick Road
(16)                 Hunt Valley, MD  21031
(17)           BY:  THOMAS MORROW, Esq.
(18)
(19)           CARR MALONEY, P.C.

                Attorneys for Advanced Imaging
(20)                 Partners, Inc. and JoAnn

                Zablocki, RDMS
(21)                 2000 L Street, NW

                Washington, D.C.  20036
(22)

          BY:  NICHOLAS G. HALLENBECK, Esq.
(23)
(24)
(25)
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(1)                         Haber
(2) J O R D A N   H A B E R,   M. D., called as a
(3)        witness, having been first duly sworn by
(4)        Carol Mele, a Notary Public within and
(5)        for the State of New York, was examined
(6)        and testified as follows:
(7) EXAMINATION BY MS. LONGFORD:
(8)         Q     Good morning, Dr. Haber.  Am I
(9) pronouncing your name correctly?

(10)         A     Haber, yes.
(11)         Q     Very good.  My name is Kim
(12) Longford and I represent Advanced Radiology and
(13) Dr. Becker in this matter that we are here for
(14) today.
(15)               Could you please state your full
(16) name for the record.
(17)         A     Jordan Lloyd Haber.
(18)         Q     What's your current business
(19) address?
(20)         A     One Greenbrier Lane, Dix Hills,
(21) New York 11746.
(22)         Q     Is that also your residential
(23) address?
(24)         A     Yes.
(25)         Q     Other than the address that you
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(1)                         Haber
(2) just provided, do you have any other office out
(3) of which you work?
(4)         A     No.
(5)         Q     Dr. Haber, have you had your
(6) deposition taken before?
(7)         A     Yes.
(8)         Q     About how many times?
(9)         A     I would say about four or five
(10) times.
(11)         Q     Well, since you've been deposed
(12) before, I'm going to dispense with some of the
(13) rules, but I'm just going to go over a few just
(14) briefly.  First, since we're doing this via
(15) video conferencing, I believe there is a bit of
(16) a lag, so we just have to be careful to make
(17) sure that I finish any question before you
(18) answer and I'll do my best to let you finish
(19) your answer before I ask the next question; is
(20) that fair?
(21)         A     It is fair.
(22)         Q     And I will assume that you
(23) understand the questions that I'm asking unless
(24) you advise me otherwise; is that fair as well?
(25)         A     Yes.
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(1)                         Haber
(2)         Q     And today we're going to be
(3) discussing the opinions that you hold in this
(4) matter.  And when I'm asking you for an opinion,
(5) I'm asking you if you hold an opinion to a
(6) reasonable degree of medical probability.  Is
(7) that fair to assume going forward for this
(8) deposition?
(9)         A     Yes.
(10)         Q     All right.  And if you need a
(11) break at any time, feel free.  This is not an
(12) endurance contest, okay?
(13)         A     So far, so good.
(14)         Q     All right.  Very good.
(15)                     MS. LONGFORD:  Now, Madam
(16)             Court Reporter, could you please
(17)             mark as Exhibit 1 the notice to take
(18)             Dr. Haber's deposition and present
(19)             it to the witness?
(20)                     (Notice to Take Deposition
(21)             by Video Conferencing was marked as
(22)             Haber Exhibit No. 1 for
(23)             identification, as of this date.)
(24)                     (Cell phone interruption.)
(25)                     (Discussion off the record.)
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(1)                         Haber
(2)         A     I'm all yours.
(3)         Q     And if at any moment you have a
(4) call you need to take, that's fine.  Just let us
(5) know.
(6)         A     It's off.
(7)         Q     All right.  What I had marked as
(8) Exhibit 1 is the notice to take your deposition.
(9) Do you have a copy of that in front of you?
(10)         A     Yes.
(11)         Q     And have you seen this deposition
(12) notice before?
(13)         A     I'm not sure.
(14)         Q     Have you seen a notice to take
(15) your deposition in this case?
(16)         A     I'm not sure.
(17)         Q     All right.  In the notice to take
(18) your deposition, we requested that you bring
(19) with you a number of materials.  And if you look
(20) at the second page, the first item we requested
(21) is a copy of your most recent curriculum vitae.
(22) Did you bring your CV with you today?
(23)         A     Yes.
(24)         Q     All right.
(25)                     MS. LONGFORD:  Now, Madam
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(1)                         Haber
(2)             Court Reporter, the CV that you
(3)             have, would you please mark that as
(4)             Exhibit 2 and present that to the
(5)             witness?
(6)                     (Curriculum vitae of Jordan
(7)             Haber, M.D. was marked as Haber
(8)             Exhibit No. 2 for identification, as
(9)             of this date.)
(10)         Q     Dr. Haber, what we've marked as
(11) Exhibit 2 is a copy of your CV that we were
(12) provided by counsel in this case.  Is this the
(13) same CV that you brought with you to your
(14) deposition today?
(15)         A     Yes.
(16)         Q     And is what we've marked as
(17) Exhibit 2 the most up-to-date version of your
(18) CV?
(19)         A     Yes, it is.
(20)         Q     And under the Experience section
(21) is the first entry there visiting radiologist?
(22)         A     Let's see.  I'm looking at
(23) Experience.  Would you ask me that question
(24) again?
(25)         Q     Certainly.  If you could just tell
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(1)                         Haber
(2) me what is the first entry under the Experience
(3) section of your CV?
(4)         A     Adjunct full professor of clinical
(5) imaging, Long Island University.
(6)         Q     So what we marked as Exhibit 2,
(7) then, is a copy of your CV from your website.
(8) Do you recognize it as the CV that is currently
(9) available on your website?
(10)         A     Yes.
(11)         Q     All right.  I was previously
(12) provided with a copy of your CV which we will
(13) have later marked as a deposition exhibit in
(14) which your experience included being a visiting
(15) radiologist for SUNY at Stony Brook.  I know
(16) that's not on the CV that we've marked as
(17) Exhibit 2.  Do you still hold that position?
(18)         A     It wasn't a full position.  I knew
(19) the chairman of the Department of Radiology and
(20) asked him if I can come and visit and go to
(21) conferences and he said yes.  So I would go to
(22) conferences and sometimes on rare occasion I
(23) would sit with the attendings as they were
(24) reading cases and so I visited and I attended
(25) conferences, so that's basically what I did.
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(1)                         Haber
(2)         Q     Is it fair to say that as a
(3) visiting radiologist you are not involved in
(4) receiving imaging studies for your
(5) interpretation?
(6)         A     Yes.
(7)         Q     I'm sorry.  That was a bad
(8) question.  Yes, that's correct that you did not
(9) receive imaging studies for your evaluation and
(10) interpretation?
(11)         A     Yes, I did not.
(12)         Q     All right.  Thank you.  Turning
(13) back to Exhibit 1, the notice to take your
(14) deposition, the second item there asks for any
(15) and all -- are you with me?
(16)         A     Yes.
(17)         Q     Second item there is for any and
(18) all medical records, notes, correspondence,
(19) memoranda, drawings, et cetera, that you
(20) reviewed or generated in connection with this
(21) case.  Did you bring with you materials
(22) responsive to that request?
(23)         A     Yes.
(24)         Q     And what materials do you have
(25) with you there?
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(1)                         Haber
(2)         A     I brought copies of the images
(3) that I looked at in making my assessment.
(4)         Q     And which images are those, if you
(5) could just tell me the date of the study and the
(6) type of study?
(7)         A     Yes.  The first trimester sonogram
(8) performed at Advanced Radiology Medical Arts,
(9) March 24, 2010; second trimester anomaly
(10) screening examination performed at Advanced
(11) Radiology June 9, 2010.
(12)         Q     And have you reviewed any other
(13) studies in connection with this case?
(14)         A     No.
(15)         Q     Have you reviewed or been provided
(16) any medical records in connection with this
(17) case?
(18)         A     Yes.
(19)         Q     And what medical records have you
(20) been provided?
(21)         A     My report includes -- should I
(22) repeat all the documents that I have on my
(23) report?
(24)         Q     Well, at the time that you formed
(25) the opinions contained in your report, what

Page 11

(1)                         Haber
(2) materials had you received and reviewed?
(3)         A     The documents that are enumerated
(4) here.  If you like, I'll repeat them.
(5)         Q     Please do.
(6)         A     Pertinent medical records of Cyrus
(7) Lawyer, M.D;, pertinent medical records of Randy
(8) Becker, M.D;, pertinent medical records of
(9) Advanced Radiology, LLC; pertinent medical

(10) records of Advanced Radiology, P.A.; pertinent
(11) medical records of Mercy Medical Center.
(12)         Q     And what were the pertinent
(13) medical records from Dr. Lawyer that you
(14) reviewed?
(15)         A     I can't recall right now.
(16)         Q     What were the pertinent medical
(17) records from Dr. Becker that you reviewed?
(18)         A     I certainly reviewed his report.
(19) If there were any other issues, any other
(20) records, I don't know offhand what they are.
(21)         Q     What pertinent medical records of
(22) Advanced Radiology, LLC, did you review?
(23)         A     I can't recall right now.
(24)         Q     What pertinent records of Advanced
(25) Radiology, P.A. did you review?
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(1)                         Haber
(2)         A     I can't recall right now.
(3)         Q     And would that be the same answer
(4) with regard to the pertinent medical records of
(5) Mercy Medical Center?
(6)         A     Yes.
(7)         Q     Dr. Haber, how were these
(8) materials that you've listed in your report sent
(9) to you?
(10)         A     They were either sent to me on
(11) paper or they were sent as PDFs.  I can't recall
(12) right now.
(13)         Q     Do you have them with you today?
(14)         A     No.
(15)         Q     If they were sent to you as PDFs,
(16) would that have been via email?
(17)         A     I don't know how they were sent to
(18) me, frankly.
(19)         Q     Do you still have those materials?
(20)         A     I may have them in my office.
(21)         Q     Okay.  Well, what I would like for
(22) you to do, since we did request that you bring
(23) those materials with you, is after the
(24) deposition today if you could identify whether
(25) or not those materials are still in our office
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(1)                         Haber
(2) as I am entitled to know what specifically you
(3) reviewed prior to rendering the opinions
(4) contained in your report, and if you could
(5) provide copies of those materials to counsel,
(6) then I would request a copy from counsel.
(7)                     MR. MILLER:  That's fine.  I
(8)             would just note for the record that
(9)             it's clear in his report what he
(10)             reviewed, so I'm not sure why it's
(11)             an issue, but I'd be more than happy
(12)             to provide to you what you are
(13)             requesting.
(14)         Q     Since the time you formed the
(15) opinions that are contained in your report, did
(16) you review or did you receive any additional
(17) materials pertaining to this case?
(18)         A     Did I receive?  I -- I did some
(19) research reviewing the literature, if that's
(20) what receiving is.  Then I received it via
(21) printouts of literature that I reviewed.
(22)         Q     Did you receive that literature
(23) from counsel?
(24)         A     No.
(25)         Q     Since rendering the opinions
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(1)                         Haber
(2) contained in your report, did you receive any
(3) other materials from counsel pertaining to this
(4) case?
(5)         A     No.
(6)         Q     Have you reviewed the deposition
(7) of Ms. Pettiford?
(8)         A     Yes.
(9)         Q     Okay.  That's not something that's
(10) listed in your report.  When did you receive
(11) that deposition?
(12)         A     I can't recall.
(13)         Q     How did you receive that
(14) deposition, meaning was it mailed to you or did
(15) it come via email?
(16)         A     I can't recall.
(17)         Q     When did you receive her
(18) deposition?
(19)         A     I can't recall.
(20)         Q     Did you receive it yesterday?
(21)         A     I can't -- yesterday, not to my
(22) recollection, no, no.
(23)         Q     Do you recall whether you received
(24) it within the last week?
(25)         A     Yes, I can recall that I have not
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(2) received it last week.
(3)         Q     Do you believe you received it
(4) prior to rendering the opinions contained in
(5) your report?
(6)                     MR. MILLER:  Counsel, the
(7)             report was issued years before.
(8)                     MS. LONGFORD:  Counsel, if
(9)             you want to make speaking
(10)             objections, we can have Dr. Haber
(11)             leave the room.
(12)                     MR. MILLER:  I object to the
(13)             form of your question.  I object to
(14)             the contents of your question.  I
(15)             object to the relevance of your
(16)             question.
(17)                     Go ahead and answer, if you
(18)             can.
(19)         A     I forgot the question.
(20)         Q     Sure.  Did you receive Ms.
(21) Pettiford's deposition prior to preparing or
(22) prior to the time that you formed the opinions
(23) contained in your report?
(24)         A     To the best of my recollection, I
(25) did not receive anything other than the films
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(1)                         Haber
(2) and I'm not even sure if I received -- no, I did
(3) receive -- I received the report of Randy
(4) Becker.  I don't think I received much else
(5) beyond that to the best of my recollection right
(6) now.
(7)         Q     So is it your recollection that at
(8) the time you received the films, the imaging
(9) studies, you also received the report of
(10) Dr. Becker?
(11)         A     To the best of my recollection
(12) that's the way I like to work and I must assume
(13) that that was the case this time as well.
(14)         Q     Have you received a copy of the
(15) complaint in this case?
(16)         A     I did.
(17)         Q     When did you receive a copy of the
(18) complaint?
(19)         A     I can't recall.
(20)         Q     Incidentally, we've been talking
(21) about your report.  I've been provided with a
(22) report that -- strike that.
(23)               We've been talking about your
(24) report and I was previously provided a
(25) Certificate of Merit and report, as well as an
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(1)                         Haber
(2) Amended Certificate of Merit and report.  Do you
(3) have both of those documents with you today?
(4)         A     No.
(5)         Q     Which one of those documents do
(6) you have with you today?
(7)         A     I only have my report and another
(8) doctor's report and an article, my CV and my
(9) court appearances.

(10)         Q     Okay.  The report that you have of
(11) your own, how many pages is that?
(12)         A     Two.
(13)         Q     And it's on your letterhead?
(14)         A     Yes.
(15)         Q     Have you ever seen a certificate
(16) of merit in this case for your signature?
(17)                     MR. MILLER:  Objection.
(18)         A     If I signed it, I must have seen
(19) it.
(20)         Q     Do you recall signing a
(21) certificate of merit?
(22)         A     I can't recall.
(23)         Q     Do you recall signing an amended
(24) certificate of merit?
(25)         A     I can't recall.
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(1)                         Haber
(2)         Q     Okay.  I would like to have marked
(3) as Exhibit 3 the report of yours that you
(4) brought with you today.
(5)                     (Report of Jordan Haber,
(6)             M.D. was marked as Haber Exhibit No.
(7)             3 for identification, as of this
(8)             date.)
(9)                     MR. MILLER:  For the record,
(10)             Counsel, there are some handwritten
(11)             notes on his report that he's
(12)             marking today that are not part of
(13)             the report filed in this matter.
(14)                     MS. LONGFORD:  All right,
(15)             thank you.
(16)         Q     Doctor, I noticed that you just
(17) ripped something off a piece of paper.  What is
(18) it that you just ripped off?
(19)         A     This is a piece of paper.  It was
(20) a note to -- to Dan and it was attached to one
(21) of the reports.
(22)         Q     Which report was that attached to?
(23)         A     It was attached to the report -- I
(24) think it was attached to Jane Corteville.
(25)         Q     What does that note say?  Please
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(2) read it.
(3)                     MR. MILLER:  Let me see it
(4)             before you do.
(5)         Q     Now that counsel has read the
(6) note, can you please read the note into the
(7) record?
(8)         A     Yes.  There's no -- there's no
(9) signature or time.  Dan, I also looked at the

(10) third trimester examination of 9/16.  Number
(11) four-chamber heart -- no, it's no four-chamber
(12) heart view was obtained.  Again, report doesn't
(13) mention it.  I think a strong argument can be
(14) made that it was not sufficient to word the
(15) report at 19 weeks in such a way as if the
(16) structure is not mentioned.  It was not either
(17) seen nor seen optimally.  A specific statement
(18) should have been made that an adequate
(19) four-chamber view had not been maintained and
(20) the patient should return in one to two weeks
(21) for a repeat attempt for a document -- to
(22) document a normal four-chamber view.  If it
(23) still wasn't obtained, a fetal echocardiogram
(24) should have been recommended.  As we discussed,
(25) if it's not a subtle VSD, a ventricular septal
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(2) defect, on a postnatal examination might not be
(3) worth pursuing, but if easily visible on
(4) postnatal echo, then she was deprived of
(5) opportunity to diagnose it prenatally, which if
(6) diagnosed would have led to a detailed targeted
(7) ultrasound search for fetal anomalies and most
(8) likely a recommendation for amnio.  Let me know
(9) if I could be of any further assistance.

(10)               And this was Scotch-taped to Jane
(11) Corteville's report.
(12)         Q     Is that a note that you authored?
(13)         A     No, no, no.  I have -- I don't
(14) know how it got on here.  My recollection is it
(15) somehow was Scotch-taped to this and that's
(16) where it is.  You asked for me to read it.  I
(17) didn't write it and I don't even know who signed
(18) it.
(19)         Q     Is it handwritten or is it typed?
(20)         A     It's typewritten.
(21)                     MS. LONGFORD:  I would like
(22)             to have that marked as the next
(23)             exhibit.
(24)                     MR. MILLER:  I'm going to
(25)             object.
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(2)                     (A typewritten note was
(3)             marked as Haber Exhibit No. 4 for
(4)             identification, as of this date.)
(5)         Q     I would also like to have marked
(6) as Exhibit 5 the copy of Dr. Corteville's report
(7) that you have with you, doctor.
(8)         A     Yes.
(9)                     (Report of Jane Corteville,
(10)             M.D. was marked as Haber Exhibit No.
(11)             5 for identification, as of this
(12)             date.)
(13)         Q     Doctor, do you have any notations
(14) or highlights on Dr. Corteville's report that
(15) you made?
(16)         A     Yes.
(17)         Q     I just want to mark the rest of
(18) the materials that you have with you.  So what
(19) else do you have there?  What's the next
(20) document?
(21)         A     I don't know how much you have
(22) documented.  I have an article here, if you want
(23) to document that.
(24)         Q     What is that?  Yes, please.  What
(25) is the title of that article?
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(2)         A     It's Measurement of Nuchal
(3) Skin-fold Thickness in the Second Trimester,
(4) Influence of Imaging Angle and Fetal
(5) Presentation.
(6)         Q     And what is the publication source
(7) and the date for that article?
(8)         A     ISUOG and the date is
(9) October 2005 -- scratch that -- 2000 -- oh, I'm
(10) sorry.  It's Ultrasound Obstetrics and
(11) Gynecology, 2005, 25.
(12)                     THE WITNESS:  And you can
(13)             just copy that on the bottom here,
(14)             all right?
(15)         A     Ultrasound Obstetrics and
(16) Gynecology, 2005, 25:253-257.
(17)                     MS. LONGFORD:  Can we mark
(18)             that as the next exhibit, please?
(19)                     (Article entitled Nuchal
(20)             Skin-fold Thickness in the Second
(21)             Trimester, Influence of Imaging
(22)             Angle and Fetal Presentation was
(23)             marked as Haber Exhibit No. 6 for
(24)             identification, as of this date.)
(25)         Q     Doctor, the five-page article that
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(2) we've had marked as Exhibit 6, was that provided
(3) to you by counsel?
(4)         A     No.
(5)         Q     How did you obtain that article?
(6)         A     I went on the Internet.
(7)         Q     When did you obtain that article?
(8)         A     In preparation of the report.
(9)         Q     Is it referenced in your report?
(10)         A     No.
(11)         Q     Are there any other documents that
(12) you brought with you today?
(13)         A     Let's see.  I have a list of when
(14) I testified in depositions.  I may have to
(15) update this.  It's as of September 2014.
(16)         Q     Why don't we go ahead and mark
(17) that as Exhibit 7 and thank you for bringing
(18) that today.
(19)                     (List of Dr. Haber's
(20)             depositions was marked as Haber
(21)             Exhibit No. 7 for identification, as
(22)             of this date.)
(23)                     (Discussion off the record.)
(24)         Q     Dr. Haber, on Exhibit 7, your list
(25) of depositions, how many depositions are on that
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(2) list?
(3)         A     I see five.
(4)         Q     Okay.  And can you just summarize
(5) for me what that document provides?  I mean, do
(6) you have a case name there?  Does it have a
(7) subject matter of the deposition?
(8)         A     Yeah, saying depositions, the
(9) first one is Rothschild versus Tornopsky.  I
(10) have a date.  That one I don't have an index
(11) number; I have the location.  I have the
(12) plaintiff, that I worked for the plaintiff.  I
(13) have the attorney's name and his contact
(14) information.
(15)         Q     And do you have similar
(16) information for each deposition on Exhibit 7?
(17)         A     Yes.
(18)         Q     I believe you said that that needs
(19) to be updated.  How many depositions have you
(20) given that are not contained on that list
(21) excluding today's deposition?
(22)         A     I think one or two.
(23)         Q     All right.  And the five that are
(24) contained on that list were they all for the
(25) plaintiffs or the patients?
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(2)         A     No.
(3)         Q     How many were for patients or
(4) plaintiffs and how many were for defendants or
(5) healthcare providers?
(6)         A     Of the five, four were for
(7) plaintiff, one was for an insurance company.
(8)         Q     And the one or two that you've
(9) given that are not contained on that list, were
(10) they on behalf of plaintiffs, patients and
(11) insurance companies or a defendant healthcare
(12) provider?
(13)         A     The one that I can recall which is
(14) within the last month was for plaintiff.
(15)         Q     Have you ever testified as an
(16) expert witness in a case involving
(17) interpretation of fetal ultrasound other than
(18) today's case?
(19)         A     No.
(20)         Q     So is it fair to say that this is
(21) the first case in which you are rendering
(22) opinions as an expert regarding the
(23) interpretation of fetal ultrasound?
(24)                     MR. MILLER:  Objection.
(25)         A     I'm not sure of the question.
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(2) I've been an expert for 40 years.
(3)         Q     Okay.  Then I'll rephrase my
(4) question.  Is this the first medical malpractice
(5) case in which you have been offered as an expert
(6) to testify regarding the interpretation of fetal
(7) ultrasound?
(8)         A     Yes.
(9)         Q     Have we covered all of the
(10) materials that you brought with you to the
(11) deposition today?
(12)         A     Looks like everything has all
(13) sorts of markings on it, other than my CV which
(14) you already have.  You want to put a marker on
(15) this as well?
(16)         Q     We may as well.  Let's go ahead
(17) and mark that as the next exhibit.  Just so the
(18) record is clear, what we're marking as Exhibit 8
(19) is the CV that you brought with you to your
(20) deposition.
(21)                     (Curriculum vitae of Jordan
(22)             Haber, M.D. was marked as Haber
(23)             Exhibit No. 8 for identification, as
(24)             of this date.)
(25)         Q     Now, the notice to take your
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(2) deposition that's been marked as Exhibit 1 also
(3) requested that you bring with you all
(4) communications that you had with plaintiffs'
(5) counsel in this case.  Fair to say you didn't
(6) bring any communications with you today?
(7)         A     I haven't had really any
(8) communications.  We spoke on the phone, things
(9) like this.
(10)         Q     Have you had any email
(11) communications with counsel in this case?
(12)         A     Not that I can recall right now.
(13)         Q     Did you receive any cover letters
(14) accompanying materials to your attention in this
(15) case?
(16)         A     No.
(17)         Q     Were the studies that you reviewed
(18) in connection with this case emailed to you or
(19) did you receive them on a CD?
(20)         A     On a CD.
(21)         Q     And did that CD come in the mail
(22) to you without any type of enclosure letter,
(23) cover letter, it was just a CD of images?
(24)         A     The CD I can't recall right now,
(25) but I'm sure there was a covering letter that I
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(2) do not have with me right now.
(3)         Q     Could that be back at your home?
(4)         A     I'm sure it is or I threw it out,
(5) but if I have it it's in my home.
(6)         Q     Okay.  Well, as similar items I
(7) requested earlier, I will make it a little bit
(8) broader.  Any materials that you have in
(9) connection with this case that you have at your

(10) home, whether it's, you know, emails that could
(11) be printed out or written correspondence between
(12) you and counsel, medical records, depositions, I
(13) would appreciate copies of those, and if you
(14) could provide them to Mr. Miller, then I'd like
(15) a copy.
(16)                     MR. MILLER:  That's fine.
(17)             For the record, Counsel, I don't
(18)             believe there are cover letters, but
(19)             surely if there is one that Dr.
(20)             Haber has we will provide it.
(21)         Q     I understand that you have made
(22) some notations on the documents that you brought
(23) with you today.  Other than those notes do you
(24) have any other notes that you've taken in
(25) connection with this case?
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(2)         A     No.
(3)         Q     Now, your report that we had
(4) marked as an exhibit, I believe that was Exhibit
(5) 3, did you type up that report yourself?
(6)         A     Well, if Dragon is part of me
(7) typing.  I can't live without Dragon.
(8)         Q     So is it fair to say you dictated
(9) a report and it was prepared in that manner?
(10)         A     Truly a person of the computer.
(11) Yes.
(12)                     MR. MILLER:  I could never
(13)             get Dragon to work.  I don't know
(14)             how you do that.
(15)                     THE WITNESS:  Dragon is
(16)             critical.
(17)         Q     Do you recall when you dictated
(18) this report?
(19)         A     I'm looking at the report and,
(20) frankly, I erred by not putting a date on it, so
(21) the answer is no.
(22)         Q     Do you know if this was prepared
(23) in 2014?
(24)         A     No.
(25)         Q     Do you know if it was prepared in



39 West 37th Street * New York, New York 10018 (800) NYC-FINK * (212) 869-3063
Fink & Carney Reporting and Video Services

9 (Pages 30 to 33)

Page 30

(1)                         Haber
(2) 2013?
(3)         A     No.
(4)         Q     Do you have any drafts of your
(5) report?
(6)         A     No.
(7)         Q     In connection with preparing your
(8) report, did you have any handwritten notes that
(9) you prepared at that time that you might no
(10) longer have?
(11)         A     No.
(12)         Q     When were you first contacted
(13) about this case?
(14)         A     I'm embarrassed to tell you that
(15) without a date on this here I don't know that
(16) either.
(17)         Q     Presumably were you contacted at
(18) some point prior to when you prepared this
(19) report?
(20)         A     Obviously, I was contacted.  I
(21) just don't make reports up.  Yes, I was
(22) contacted, but I don't know when.
(23)         Q     I understand.  Now, when you were
(24) first contacted about this case, was that a
(25) telephone call from counsel?
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(2)         A     I'm not sure.
(3)         Q     Well, would it be fair to assume
(4) that you had some type of communication with
(5) counsel before the CD of images arrived at your
(6) home?
(7)         A     It's always best.
(8)         Q     Do you know in this case whether
(9) that happened?
(10)         A     No.
(11)         Q     All right. Did there come a point
(12) in time when you agreed to review this case on
(13) behalf of plaintiffs?
(14)         A     Yes.
(15)         Q     And at that point in time had you
(16) been provided with information regarding the
(17) allegations of the case?
(18)         A     If there were a covering letter, I
(19) would have been informed of the concerns.
(20)         Q     And do you think that's what
(21) happened in this case?
(22)         A     I have no recollection.
(23)         Q     But you do recall that you
(24) received a report of Dr. Becker along with the
(25) studies, correct?
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(2)         A     That's correct.
(3)         Q     And you reviewed the report of
(4) Dr. Becker, correct?
(5)         A     That's correct.
(6)         Q     And then did you look at the
(7) studies?
(8)         A     Did I look at the studies before
(9) or after I read Dr. Becker's report?  Usually, I
(10) look at the studies before.
(11)         Q     Do you know if that's what you did
(12) in this case?
(13)         A     No.
(14)         Q     So it's possible that before you
(15) looked at the studies in this case you had
(16) information regarding what the allegations of
(17) negligence were in this case; is that correct?
(18)                     MR. MILLER:  Objection.
(19)         A     Would you repeat the question?
(20)         Q     Sure.  It's possible that prior to
(21) reviewing the studies in this case you had
(22) information regarding the allegations in this
(23) case; is that fair?
(24)                     MR. MILLER:  Objection.
(25)         A     No, it's not fair.
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(2)         Q     Why is that not fair?
(3)         A     Because I'm not frankly sure what
(4) communications we had.  I can tell you that I
(5) got a copy Becker's report and I got a copy of
(6) the images and, frankly, I don't know if I got
(7) anything else.
(8)         Q     Were you advised when you agreed
(9) to review this case on behalf of plaintiffs that
(10) it involved an alleged diagnosis of Down
(11) syndrome?
(12)         A     Was I aware when I got the report?
(13) I have no recollection of that.
(14)         Q     So you don't know one way or the
(15) other whether or not you knew that this case
(16) involved an alleged misdiagnosis of Down
(17) syndrome at the time you reviewed the images; is
(18) that fair?
(19)                     MR. MILLER:  Objection.
(20)         A     All I can --
(21)                     THE WITNESS:  Can I answer
(22)             despite your objection or would you
(23)             rather I not?
(24)                     MR. MILLER:  Yes, you can
(25)             answer.
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(2)         Q     Yes, you can answer.
(3)         A     All I can recall right now is that
(4) I got the images and I got the report, and it's
(5) usually my custom and practice in reviewing
(6) cases to look at the images before I see what
(7) was said so not as to bias myself.
(8)         Q     But sitting here today you don't
(9) know if you were provided information in a
(10) telephone call regarding the allegations of this
(11) case prior to reviewing the images and report;
(12) is that fair?
(13)         A     In this particular case, frankly,
(14) I can't recall.
(15)         Q     And why is it your custom to
(16) typically review the images before the report?
(17)         A     Well, it would seem the most
(18) realistic way of approaching images which I've
(19) done for 40 years is to look at the image and
(20) get as much history as you can and make an
(21) assessment as if I were a practicing
(22) radiologist, not knowing that there was
(23) necessarily a charge against the doctor.  You
(24) have to be suspicious, otherwise why would you
(25) be getting this from an attorney, but I didn't
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(2) know what the charges were.  I didn't know at
(3) this point speaking today if I was informed of
(4) anything.  All I knew is I had a set of images
(5) and a report.
(6)         Q     Are you familiar with the concept
(7) called hindsight bias?
(8)         A     Well, speaking -- I don't know it
(9) as a conceptual entity.  I understand what the
(10) inference is.
(11)         Q     Well, what's your understanding?
(12)                     MR. MILLER:  Objection.
(13)         A     My understanding is if you know
(14) that there's something wrong vis-a-vis a
(15) hindsight retrospective view, you could be
(16) biased in giving an objectified opinion.
(17)         Q     Doctor, how do you define standard
(18) of care?
(19)         A     Standard of care is, as I
(20) personally define it -- there are many
(21) definitions of standard of care.  As I define
(22) the standard of care, it's the quality of
(23) practice in the context of the community.
(24)         Q     You will render standard of care
(25) opinions in this case, correct?
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(2)         A     Yes.
(3)         Q     In the standard of care opinions
(4) that you are rendering in this case, are you
(5) using the definition that you just provided?
(6)         A     I haven't really -- I haven't
(7) parsed the definition as carefully as perhaps
(8) you would like me to, so if I'm going to be
(9) quoted I'd like a chance to think about parsing
(10) what the standard of care is, but I use it in an
(11) axiomatic sense and it's an expression that is
(12) used by myself and other people to define
(13) quality of care as practiced in the community.
(14)         Q     When you say the community, what
(15) community are you referring to?
(16)         A     I knew you were going to ask me
(17) that.  I don't know what community.  You could
(18) talk about the community in the Baltimore area,
(19) you could talk about the community in the state
(20) of Maryland and you can talk about the overall
(21) community here in the United States.
(22)         Q     And which of those communities are
(23) you referring to in rendering your standard of
(24) care opinions in this case?
(25)         A     The United States.
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(2)         Q     Do you know how standard of care
(3) is defined in Maryland?
(4)                     MR. MILLER:  Objection.  If
(5)             you're asking him to draw a legal
(6)             conclusion, I'm not going to allow
(7)             him to answer that question.
(8)         Q     Dr. Haber, do you know how the
(9) standard of care is defined in Maryland?
(10)                     MR. MILLER:  Doctor, you can
(11)             answer in the sense of medically,
(12)             but don't try to guess what a legal
(13)             standard is.
(14)         A     Is the question you're asking me a
(15) medical question or a legal question?
(16)         Q     Well, you're being offered as an
(17) expert witness to testify in the state of
(18) Maryland and I'm asking you -- and if you don't
(19) know, you don't know.  That's a fine answer.  Do
(20) you know how the standard of care is defined in
(21) the state of Maryland?
(22)         A     I'm going to have to reask you the
(23) question.  Is this a standard of care from a
(24) medical perspective or a standard of care from a
(25) legal perspective?
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(2)         Q     I'm asking you a slightly
(3) different question.  Are you aware of any
(4) statutes in Maryland that define the phrase
(5) standard of care with regard to healthcare
(6) providers?
(7)         A     At this point, I am not.
(8)         Q     All right.  So going back to your
(9) report that we had marked as an exhibit, before
(10) you used Dragon to dictate it, did you have any
(11) communications with Mr. Miller or anybody else,
(12) any other plaintiffs' attorneys or their agents
(13) in this case regarding the opinions that you had
(14) formed?
(15)         A     No.
(16)         Q     In your report, this is on page 1
(17) in the Discussion section, three bullet points
(18) down, you reference ACOG's November 77 Practice
(19) Bulletin; is that correct?
(20)         A     Yes.
(21)         Q     Do you agree that the November 77
(22) Practice Bulletin of ACOG is reasonably
(23) reliable?
(24)         A     It depends how you define
(25) reasonably reliable.
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(2)         Q     What does reasonably reliable mean
(3) to you?
(4)         A     That's your terminology.
(5)         Q     Would you consider the ACOG
(6) Practice Guideline or ACOG Practice Bulletin No.
(7) 77 to be authoritative?
(8)         A     It's among the pieces of
(9) authoritative literature that I use.

(10)         Q     And you relied on it in rendering
(11) your opinions in this case, correct?
(12)         A     It was among the many sources that
(13) I relied upon.
(14)         Q     Are you a member of ACOG?
(15)         A     No.
(16)         Q     Do you receive their practice
(17) bulletins at your home?
(18)         A     No.
(19)         Q     And was this practice bulletin
(20) provided to you by counsel or did you obtain it
(21) on your own?
(22)         A     I obtained it vis-a-vis the
(23) Internet which is readily available.
(24)         Q     Did you have a copy of it handy
(25) prior to working on this case?
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(2)         A     No.
(3)         Q     How did you know to go look for
(4) it?
(5)         A     Well, I am a radiologist and I go
(6) to sources, so it's among the many sources that
(7) I went to.  It's pure reason that I would look
(8) to see by what standards people order tests.
(9)         Q     So I understand that you are a
(10) radiologist.  Are you a member of the American
(11) College of Radiology?
(12)         A     Yes.
(13)         Q     And are you a member of AIUM?
(14)         A     No.
(15)         Q     Are you familiar with practice
(16) guidelines that are put out by the American
(17) College of Radiology?
(18)         A     I'm aware they have practice
(19) guidelines.
(20)         Q     And would you consider those
(21) practice guidelines to be authoritative?
(22)         A     It's my understanding that they
(23) are suggestions.
(24)         Q     Would you consider them to be
(25) authoritative?
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(2)                     MR. MILLER:  Objection,
(3)             asked and answered.
(4)                     Go ahead.
(5)         A     I'm not sure what authoritative
(6) means.
(7)         Q     Would you consider the practice
(8) guidelines that are put out by the American
(9) College of Radiology to be reliable in your
(10) field of radiology?
(11)         A     They are directions and they are
(12) reliable to the extent that they are directions
(13) and they have to be implemented in a clinical
(14) context.
(15)         Q     And in your practice do you try to
(16) adhere to the suggestions and recommendations
(17) that are made by the American College of
(18) Radiology?
(19)         A     I try to.
(20)         Q     And do you think that's a good
(21) practice to try to adhere to those suggestions
(22) and recommendations from the American College of
(23) Radiology?
(24)         A     I do.
(25)         Q     Are you familiar with practice
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(2) guidelines that are put out jointly by the
(3) American College of Radiology, ACOG and AIUM for
(4) the performance of obstetrical ultrasound?
(5)         A     I may have seen those guidelines.
(6) I'm not immediately familiar with them at the
(7) moment.
(8)         Q     Did you review those guidelines in
(9) connection with rendering your opinions in this
(10) case?
(11)         A     No.
(12)         Q     So other than ACOG Practice
(13) Bulletin No. 77 and the article that we had
(14) marked as an exhibit, is there any other
(15) literature that you're relying on in support of
(16) your opinions in this case?
(17)         A     I must have reviewed 50 to 100
(18) articles.
(19)         Q     In connection with this case?
(20)         A     Yes.
(21)         Q     Can you identify any of them?
(22)         A     I brought one sampling here.
(23)         Q     Dr. Haber, this is my opportunity
(24) to obtain information regarding the materials
(25) you reviewed and what is forming the basis of

Page 43

(1)                         Haber
(2) your opinions in this case.  So I understand
(3) that you may have done a literature search, but
(4) sitting here today other than ACOG Practice
(5) Bulletin No. 77 and the article that we've had
(6) marked as an exhibit to your deposition, can you
(7) identify for me any other literature that you
(8) are relying on in support of your opinions in
(9) this case?
(10)         A     My opinions aren't entirely based
(11) on literature.  They're based on 35 to 40 years
(12) of practice.  I brought a -- I brought a
(13) sampling of the literature.
(14)         Q     And that's fair and we're going to
(15) go into some more detail of your 35 years of
(16) practice.  However, for the purposes of this
(17) case, other than the ACOG Practice Bulletin No.
(18) 77 and the article that we have had marked as an
(19) exhibit to your deposition, is there any other
(20) literature that you are relying on in support of
(21) your opinions?
(22)                     MR. MILLER:  Objection,
(23)             asked and answered.
(24)                     Go ahead.
(25)                     MS. LONGFORD:  It's not been
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(2)             answered.
(3)         A     I thought I answered.  I
(4) reviewed -- I'll let you finish.
(5)         Q     I'm just noting my exception to
(6) the objection.  I do not believe the question
(7) has been answered.  You can answer.
(8)         A     I reviewed 50 to 100 articles in
(9) making my assessment and using my clinical
(10) experience in the context of my review of the
(11) literature to come to the report that I
(12) generated.
(13)         Q     All right.  Fair to say that
(14) sitting here today you cannot identify those 50
(15) to 100 articles other than perhaps the two that
(16) we have discussed?
(17)         A     That's correct.
(18)         Q     Did you print out those 50 to 100
(19) articles?
(20)         A     No.
(21)         Q     So at this point have we discussed
(22) all -- the universe of materials that you
(23) considered in rendering your opinions in this
(24) case?
(25)                     MR. MILLER:  Objection.
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(2)         A     Have we discussed the universe of
(3) what?
(4)         Q     I'll rephrase my question.  Have
(5) we identified all of the materials that you
(6) reviewed or considered in arriving at your
(7) opinions in this case?
(8)         A     Exclusive of the experience
(9) question, is that -- is that the question?
(10)         Q     That's correct.  All of the
(11) materials that you have reviewed --
(12)         A     Yes.
(13)         Q     -- or considered?
(14)         A     Yes.
(15)         Q     Let me just ask the question so we
(16) have a clear transcript.
(17)                     MR. MILLER:  She's going to
(18)             lose it in a minute.
(19)                     THE WITNESS:  Sorry.
(20)         Q     I'm sorry.  We have a bit of a
(21) delay, so that's adding to it.
(22)               Have we identified all of the
(23) materials that you reviewed or considered in
(24) forming the opinions that you hold in this case?
(25)         A     Yes.
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(2)         Q     Thank you.  All right.  Now, if we
(3) can take a look at your CV and you can just -- I
(4) would like to start with your educational
(5) background, if you could just walk me through
(6) your educational background starting with your
(7) undergraduate training.
(8)         A     Starting with my undergraduate,
(9) City College of New York.  I graduated -- want
(10) me to just repeat what's here or -- should I
(11) just repeat what's here?
(12)         Q     If you could tell me where you
(13) attended and what year you graduated?
(14)         A     Undergraduate City College of New
(15) York, graduated '68.
(16)         Q     And then did you go straight from
(17) your undergrad to medical school?
(18)         A     Yes.
(19)         Q     And you attended the St. Louis
(20) University School of Medicine 1968 to 1972?
(21)         A     Seems like a long time.  I'm
(22) embarrassed with these dates here.  Yes.
(23)                     MR. MILLER:  I wasn't even
(24)             born yet.
(25)                     THE WITNESS:  Thank you,
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(2)             Counselor.  Gratuitous remarks like
(3)             that, Counselor, we do not need.
(4)                     MR. MILLER:  Sorry.
(5)         Q     Following medical school --
(6)         A     Following medical school --
(7)         Q     -- you completed a one-year
(8) internship at SUNY Downstate Medical Center; is
(9) that correct?

(10)         A     That's correct.
(11)         Q     And was there any specialty from
(12) that internship or was that in general medicine?
(13)         A     It was -- yes, it was a straight
(14) medical internship.
(15)         Q     And then after you completed that
(16) internship in 1973 it looks like you went on to
(17) pursue a residency in diagnostic radiology; is
(18) that correct?
(19)         A     That's right.
(20)         Q     And that was also at SUNY
(21) Downstate Medical Center?
(22)         A     That's correct.
(23)         Q     And that was a three-year
(24) residency from '73 to '76?
(25)         A     That's correct.
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(2)         Q     Did you pursue any fellowships
(3) following your residency?
(4)         A     No.
(5)         Q     And are you aware of any
(6) fellowship programs that pertain to radiology?
(7)         A     Yes.
(8)         Q     And were they available at the
(9) time that you completed your residency?
(10)         A     Back then the only fellowships
(11) that I can recall were neuroradiology and
(12) interventional radiology and those directions
(13) were largely if people were going to be going
(14) into academic radiology.  Most people at that
(15) time didn't do fellowships.
(16)         Q     Since that time are there
(17) additional fellowships in radiology that have
(18) become available?
(19)         A     Yes.
(20)         Q     Fair to say you have not pursued
(21) those, correct?
(22)         A     That's very fair.
(23)         Q     Doctor, are you board certified?
(24)         A     Yes.
(25)         Q     And what are you board certified
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(2) in?
(3)         A     Diagnostic radiology.
(4)         Q     What is diagnostic radiology?
(5)         A     Diagnostic radiology is that field
(6) of radiology -- that field of imaging that deals
(7) with imaging of the entire body, including
(8) x-rays, ultrasound, CAT scans, MRIs, nuclear
(9) medicine.
(10)         Q     And when did you obtain your board
(11) certification?
(12)         A     '76.
(13)         Q     Is it fair to say that you're
(14) grandfathered in and do you not need to
(15) recertify?
(16)         A     It's very fair.
(17)         Q     Have you sat for any boards since
(18) you obtained your board certification in 1976?
(19)         A     No.
(20)         Q     Did you pass your boards on the
(21) first attempt?
(22)         A     Yes.
(23)         Q     Both portions, the written and the
(24) oral portion?
(25)         A     You've done your homework.  Yes.



39 West 37th Street * New York, New York 10018 (800) NYC-FINK * (212) 869-3063
Fink & Carney Reporting and Video Services

14 (Pages 50 to 53)

Page 50

(1)                         Haber
(2)         Q     And where are you currently
(3) licensed to practice medicine?
(4)         A     New York State.
(5)         Q     In your career have you been
(6) licensed in any other states?
(7)         A     No.  I may have been licensed in
(8) the state of Missouri, I'm not sure, when I went
(9) to medical school.  I'm not sure.
(10)         Q     And presumably your license to
(11) practice medicine in the state of New York is in
(12) good standing; is that correct?
(13)         A     Yes.
(14)         Q     Have you had any actions taken
(15) with regard to your license in the past?
(16)                     MR. MILLER:  Objection.
(17)                     You can answer.
(18)         A     No.
(19)         Q     Do you currently have any
(20) privileges at any hospitals?
(21)         A     No.
(22)         Q     In the past have you had
(23) privileges at hospitals?
(24)         A     Yes.
(25)         Q     In which hospitals have you had
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(2) privileges?
(3)         A     Mather Memorial Hospital and
(4) St. Charles Hospital.  I don't know if I had
(5) privileges at other hospitals where I did locum
(6) tenens work.  I don't know if you get temporary
(7) privileges, but those are the two main
(8) hospitals.
(9)         Q     And to your knowledge have your
(10) privileges at any hospital ever been revoked or
(11) curtailed in any way?
(12)         A     No.
(13)         Q     When did you do locum tenens work?
(14)         A     In the '80s and '90s.
(15)         Q     And where did you do that?
(16)         A     Central Suffolk Hospital.
(17)         Q     Were you providing general
(18) radiology services?
(19)         A     Yes.
(20)         Q     I believe you previously testified
(21) that you're a member of the American College of
(22) Radiologists.  Are you a member of any other
(23) professional associations in your field?
(24)         A     No, not now.
(25)         Q     Were you previously?
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(2)         A     Yes.
(3)         Q     And which associations were those?
(4)         A     The American Medical Association,
(5) the New York State Medical Society, the Suffolk
(6) County Medical Society, the Radiological Society
(7) of North America and I'm sure there were other
(8) societies that just became too expensive for me
(9) to continue to be a member, belonging as a

(10) member of.
(11)         Q     Is that the reason you are no
(12) longer a member of those societies is because of
(13) the expense associated with membership?
(14)         A     That's the reason.
(15)         Q     I want to go over your employment
(16) background in a little bit more detail.  Since
(17) completing your residency in 1976, your CV
(18) indicates that you joined Radiological Health
(19) Services, P.C.; is that correct?
(20)         A     That's right.
(21)         Q     And are you still or when you
(22) joined the group in 1976, what was the nature of
(23) your relationship with the group?  Were you an
(24) employee or a member or how did you do that
(25) work?
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(2)         A     When I joined, I was an employee.
(3)         Q     Are you currently an employee of
(4) that group?
(5)         A     The group has been -- I think the
(6) group imploded.
(7)         Q     Okay.  When did that happen?
(8)         A     Around 2007.
(9)         Q     And can you give me an overview of
(10) how the group imploded?  What do you mean by
(11) that?
(12)                     MR. MILLER:  Objection.
(13)         A     It fractionated out, divisiveness,
(14) among other issues.  They became very unhappy
(15) with each other.
(16)         Q     And who is the "they" that you are
(17) referring to?
(18)         A     My partners.  I was a -- I was a
(19) managing partner for years.
(20)         Q     Were you a managing partner at the
(21) time the group imploded?
(22)         A     No.
(23)         Q     Did that happen after your period
(24) of being the managing partner?
(25)         A     Yes.
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(2)         Q     And so did smaller groups spin off
(3) of this practice or what happened?
(4)                     MR. MILLER:  Objection,
(5)             relevance.
(6)                     Go ahead.  You can answer,
(7)             if you know.
(8)         A     They fractionated out into all
(9) sorts of independent directions.
(10)         Q     Who was the managing partner at
(11) the time that Radiological Health Services
(12) fractionated out, to use your terminology?
(13)         A     I don't know.
(14)         Q     Were you still an employee at that
(15) time?
(16)         A     I was a member.  I don't know if I
(17) was an employee or not.  It's technical.  It
(18) gets very complicated.
(19)         Q     Was there a period of time that
(20) you were a member of that group?
(21)         A     I was a shareholder till the very
(22) end.
(23)         Q     So fair to say you had an
(24) ownership interest in that group?
(25)         A     Yes.
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(2)                     MR. MILLER:  Objection.
(3)         Q     And at the time that it -- in
(4) around 2007 the group -- is it fair to say it
(5) was no longer in existence as of 2007?
(6)                     MR. MILLER:  Objection.
(7)         A     Yes.
(8)         Q     So around 2007, when that group
(9) ceased to exist, did you receive any kind of
(10) buyout at that time?
(11)                     MR. MILLER:  Objection.
(12)         A     We had some real estate that the
(13) property, I think, owned, so we divided that
(14) real estate up.
(15)                     MR. MILLER:  Hold on.
(16)                     I'm going to object for the
(17)             record, a continuing objection.
(18)             Move to strike this whole line of
(19)             questioning regarding the legality
(20)             of his business transactions.  I
(21)             don't see how this has any relevance
(22)             to anything.  So without me having
(23)             to continuously interrupt, I'm just
(24)             going to have a continuing objection
(25)             and move to strike, if that's fine
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(2)             with you, Counsel?
(3)                     MS. LONGFORD:  Sure.
(4)                     MR. MILLER:  Go ahead.
(5)         A     Is there a question?
(6)         Q     How about in 2007, did you
(7) receive -- or thereabouts -- did you receive a
(8) buyout once Radiological Health Services ceased
(9) to exist?
(10)         A     We had some common share property
(11) that we sold and I received a share of my
(12) ownership of that property.  I don't know if
(13) there was any other assets that we divided.
(14) It's been a while.
(15)         Q     And at that time --
(16)         A     Sorry.
(17)         Q     At that time, how many
(18) shareholders were there?
(19)         A     I can't give you a precise number.
(20)         Q     Can you give me an estimate?
(21)         A     Under 15.
(22)         Q     Was there a president of the
(23) company at that time?
(24)         A     There may have been.
(25)         Q     And to the best of your
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(2) recollection, who was it?
(3)         A     I don't have his name.
(4)         Q     Are you able to identify any of
(5) the other 15 shareholders of the company in
(6) 2007?
(7)         A     Not right now.
(8)         Q     Do you have access to that
(9) information?
(10)         A     No.
(11)         Q     So from 1976 until 2007 when you
(12) were not serving as managing partner for
(13) Radiological Health Services, what was the
(14) nature of the work that you did for that group?
(15)         A     I was a general radiologist.
(16)         Q     Okay.  Did Radiological Health
(17) Services have more than one location?
(18)         A     Yes.
(19)         Q     And did the number of locations
(20) change over time?
(21)         A     Yes.
(22)         Q     When you first joined the group in
(23) 1976, how many locations were there at that
(24) time?
(25)         A     Four -- five.  Five.



39 West 37th Street * New York, New York 10018 (800) NYC-FINK * (212) 869-3063
Fink & Carney Reporting and Video Services

16 (Pages 58 to 61)

Page 58

(1)                         Haber
(2)         Q     And were they within the state of
(3) New York?
(4)         A     Yes.
(5)         Q     And when the company imploded in
(6) 2007, how many locations were there at that
(7) time?
(8)         A     I can't recall.
(9)         Q     Was it more than five?
(10)         A     No.
(11)         Q     Were there ever more than five
(12) locations?
(13)         A     I don't think so.
(14)         Q     And those five locations, were
(15) they -- can you describe them for me?  I mean,
(16) were they in hospitals?  I'm trying to get an
(17) understanding of the nature of the practice.
(18)         A     We had two hospitals and we had
(19) one, two -- two or three offices in addition to
(20) the two hospitals.
(21)         Q     And what were the two hospitals?
(22)         A     Mather Memorial Hospital and
(23) St. Charles Hospital.
(24)         Q     And then the two or three offices
(25) that the company had, were those administrative
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(2) offices?
(3)         A     We had an administrative office
(4) that I did not include among the member offices,
(5) so make it six.
(6)         Q     When you were the managing partner
(7) for the practice, did you work out of the
(8) administrative office?
(9)                     MR. MILLER:  Objection.
(10)         A     I spent a very small amount of
(11) time in the administrative office.  We were too
(12) busy to administrate.  You know how doctors are.
(13)         Q     Was there a particular office that
(14) you worked at -- strike that.
(15)               Was there a particular office
(16) where you worked during your tenure with
(17) Radiological Health Services?
(18)         A     No.
(19)         Q     Did you work at all of the
(20) offices?
(21)         A     Yes.
(22)         Q     And the medical offices that the
(23) company had, what type of radiological studies
(24) were performed at those medical offices?
(25)         A     General radiology.
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(2)         Q     The same type of studies that you
(3) previously described for me when providing the
(4) definition of a general radiologist?
(5)         A     Yes.
(6)         Q     Now, during the time that you
(7) worked for Radiological Health Services from
(8) about 1976 to 2007, did you have employment
(9) anywhere else?
(10)         A     No.  One job, one career, that's
(11) it.
(12)         Q     And so since 2007 have you been
(13) employed?
(14)         A     No.
(15)         Q     Since 2007 have you been providing
(16) any clinical services?
(17)         A     It depends how you define
(18) clinical.  I'm working with the department of
(19) veterans assistance.  I'm providing independent
(20) review of patients that had been seen at the
(21) Veterans Hospital going through an external
(22) auditing.
(23)         Q     When did you start doing that?
(24)         A     I think around 2011.
(25)         Q     Is that full-time?
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(2)         A     No, no, it's part-time.  I'm
(3) reviewing cases.  I'm a full professor of
(4) imaging at Long Island University, currently
(5) teaching there.  That's taking too much time.
(6)         Q     On your CV it has adjunct full
(7) professor of clinical imaging, Long Island
(8) University, July 2014.  Did you start that
(9) position in July 2014?
(10)         A     Yes.
(11)         Q     And do you currently hold that
(12) position?
(13)         A     It's getting bigger.  It's bigger.
(14) It's two hours.  It was one hour, once a week,
(15) now it's two hours and I don't know what I'm
(16) going to do with it.
(17)         Q     So it's two hours a week that you
(18) have teaching responsibilities?
(19)         A     But the amount of work that you do
(20) for two hours of teaching is a vast multiple.
(21) It's a day's worth of preparing.
(22)         Q     Are you currently -- is the
(23) semester still going on right now?  Are you
(24) currently teaching now?
(25)         A     Am I teaching now?  The answer is
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(2) no.  In September it starts.
(3)         Q     Are you going to pick up again in
(4) September?
(5)         A     Yes.
(6)         Q     And when did the last semester end
(7) for you?
(8)         A     The last semester ended early May.
(9)         Q     And that's when you were teaching
(10) two hours a week?
(11)         A     I was teaching one hour a week and
(12) now it's two hours as of September.
(13)         Q     Now I understand.  And the
(14) semester that just ended, what course were you
(15) teaching?
(16)         A     I gave it a name.  The name I gave
(17) it was Clinical Imaging.
(18)         Q     Did you have a syllabus for the
(19) Clinical Imaging course?
(20)         A     I had one, but I never paid
(21) attention to it.
(22)         Q     Did you prepare the syllabus for
(23) that course?
(24)         A     I had nothing to do with it.
(25)         Q     Did you have any handouts or
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(2) information that you provided regarding what was
(3) going to be discussed during that course?
(4)         A     No.
(5)         Q     What did that course consist of?
(6)         A     Basically, whatever I wanted to
(7) talk about.
(8)         Q     So every day that you went and you
(9) taught, it would just be whatever you felt like

(10) talking about that day?
(11)         A     Yeah.
(12)         Q     Did it focus on any particular
(13) aspects of radiology?
(14)         A     No.
(15)         Q     Have you ever taught or in
(16) connection with that course did you ever teach
(17) regarding the interpretation of fetal
(18) ultrasound?
(19)         A     No.
(20)         Q     And what was the student
(21) population for that course, meaning what level
(22) of med students was it offered to?
(23)         A     These were x-ray --
(24)         Q     What type of --
(25)         A     I'm sorry.
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(2)         Q     I'm sorry.  What type of students
(3) was that course offered to?
(4)         A     This was offered to x-rays
(5) technologists, senior x-ray technologists.
(6)         Q     So is this at the med school or is
(7) this undergrad?
(8)         A     This was undergrad for x-ray
(9) technologists.
(10)         Q     Have you ever taught any courses
(11) to radiologists?
(12)         A     No.
(13)         Q     And outside of your work for Long
(14) Island University, have you ever at any point in
(15) time taught courses regarding the interpretation
(16) of fetal ultrasound?
(17)         A     No.
(18)         Q     Looking at your CV, it looks like
(19) on two occasions you served as an expert for
(20) USAFE; is that correct?
(21)         A     Question again, please?
(22)         Q     Certainly.  According to your CV,
(23) on two occasions you served as an expert witness
(24) for USAFE; is that correct?
(25)         A     Yes.
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(2)         Q     And those two times you served as
(3) an expert pertained to shaken baby syndrome?
(4)         A     Yes.
(5)         Q     And presumably that pertained to
(6) issues of cranial imaging; is that correct?
(7)         A     That's correct.
(8)         Q     I have a prior version of your CV
(9) in which you listed that you were a consultant

(10) for Medical Liability Mutual Insurance Company.
(11) Are you currently a consultant for Medical
(12) Liability Mutual Insurance Company?
(13)         A     No.
(14)         Q     When were you a consultant for
(15) that company?
(16)         A     I think around 1990.
(17)         Q     Just for the one year?
(18)         A     May have been 1991.  Things get
(19) homogenized with time.
(20)         Q     So it was just about a year that
(21) you did that consulting work?
(22)         A     Yes.
(23)         Q     And just briefly tell me what was
(24) the nature of the consulting work that you did?
(25)         A     Medical Liability Mutual Insurance
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(2) Company is the biggest insurer of doctors in New
(3) York State at the time and they wanted me to
(4) review cases for them to see what exposure they
(5) had or how I could help with the case.  That's
(6) defense work.
(7)         Q     Were you -- was that a salaried
(8) position?
(9)         A     I was paid on a case basis.
(10)         Q     So you were paid basically per
(11) study that you reviewed?
(12)         A     I was paid on an hourly basis per
(13) case.
(14)         Q     And when you say case, is that
(15) synonymous with study or could one case be
(16) multiple studies?
(17)         A     One case could be multiple
(18) studies.
(19)         Q     Okay.  And how many cases, just an
(20) estimate, did you review while you did that
(21) consulting work?
(22)         A     I would say under ten.
(23)         Q     Can you say how many studies you
(24) reviewed while doing that consulting work?
(25)         A     No.
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(2)         Q     Would it be much more than ten
(3) cases or -- strike that.
(4)               Would the number of studies you
(5) reviewed be much more than ten or just around
(6) ten?
(7)         A     I would say if the case involves
(8) more than one study, so we're clear on it, I
(9) don't think I reviewed more than ten cases for
(10) Medical Liability Mutual Insurance Company.
(11)         Q     And of the ten cases on average,
(12) how many studies comprise the case?
(13)         A     This is 25 years ago.  I couldn't
(14) begin to address that.
(15)         Q     Okay.  All right.  So since 2007 I
(16) understand you have not been employed.  What
(17) have you done as a radiologist since 2007?
(18)         A     Since --
(19)         Q     We talked about the teaching.  Is
(20) there anything in addition?
(21)         A     I was attending on a regular basis
(22) State University of New York their conferences
(23) at Stony Brook.  I've been reviewing cases,
(24) largely defense -- not cases, but giving
(25) third-party opinions, second and third-party
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(2) opinions on imaging for insurance companies.
(3) I've been doing some work with personal and med
(4) mal attorneys and I had some real estate that I
(5) lost a lot of money in, if you really want to
(6) know.
(7)         Q     In the past five years about how
(8) many conferences do you attend at SUNY a year?
(9)         A     At Stony Brook?

(10)         Q     Oh, I'm sorry, yes, at Stony
(11) Brook.
(12)         A     Currently, I've been so busy with
(13) Long Island University that I don't -- I don't
(14) have time to go to Stony Brook.
(15)         Q     So in 2014 do you attend any
(16) conferences at Stony Brook?
(17)         A     I'm sure I did.
(18)         Q     Do you recall specifically
(19) attending any conferences at Stony Brook?
(20)         A     I know it was my practice when I
(21) could go, I try to go once every two weeks, once
(22) every four weeks.
(23)         Q     What types of conferences would
(24) you try to attend?
(25)         A     They used to have daily
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(2) conferences, Word conferences and PowerPoint
(3) conferences regarding the topics.  They would
(4) have professors give conferences around 12:00
(5) o'clock and there was a whole gamut of entities
(6) that I was interested in.
(7)         Q     Did these conferences pertain to
(8) radiology or did they pertain to other areas or
(9) can you tell me anything about the subject
(10) matter of the conferences?
(11)         A     Yes.  They discussed radiology.
(12)         Q     So every couple of weeks Stony
(13) Brook has conferences about radiology?
(14)         A     They have them every day.  It's
(15) like a lunch conference and you have the
(16) residents there and you had myself.
(17)         Q     So it would just be you and the
(18) residents?  Anybody else?
(19)         A     Attendings, other teachers,
(20) professors.
(21)         Q     Do you present at these
(22) conferences or are you just an attendee?
(23)         A     I'm an attendee.
(24)         Q     And who is the head of the
(25) resident program at Stony Brook?
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(2)         A     I can't tell you.
(3)         Q     Presumably, is that a person
(4) that's involved in these conferences?
(5)                     MR. MILLER:  Objection.
(6)         A     You're asking me if the head of
(7) the residency program is involved in the
(8) conferences.  I could not tell you.
(9)         Q     How many people attend the
(10) conferences?
(11)         A     I would say 20 to 30 at a time.
(12)         Q     And are specific patients
(13) discussed during these conferences?
(14)         A     Specific patients are discussed,
(15) yes.  Their names are withheld for purposes of
(16) disclosure.
(17)         Q     In New York do you have to take
(18) continuing education courses in order to
(19) maintain your license?
(20)         A     No.
(21)         Q     Do you ever engage in MLEs?
(22)         A     MLE stands for what?
(23)         Q     Strike that.  Do you ever take
(24) Continuing Medical Education courses?
(25)         A     No.  I'm too busy teaching medical
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(2) education than to take the courses.
(3)         Q     Okay.  So going back to what
(4) you've been doing since 2007, I understand you
(5) attend these conferences.  You have the teaching
(6) that you've already talked about and then you
(7) said third-party opinions for insurance
(8) companies.  Other than Medical Liability Mutual
(9) Insurance Company, what other insurance

(10) companies have you done work for?
(11)         A     Allstate, State Farm, I don't
(12) know, a whole panoply of companies that insure
(13) people in cars.
(14)         Q     So can you give me an overview of
(15) the type of work that you do for insurance
(16) companies like Allstate, State Farm and other
(17) carriers that insure cars?
(18)         A     Yeah.  People get into accidents.
(19) People blame the accident for their current
(20) problems.  The insurance company is exposed and
(21) the insurance company looks for a third-party to
(22) review and evaluate the age of a herniated disc.
(23) Is it attributable to the accident?  Is the
(24) appearance of the spine consistent with a spine
(25) that was injured?  Are the findings acute and
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(2) attributable to the accident or not?
(3)         Q     So in connection with that work
(4) are you typically reviewing studies for patients
(5) who have an orthopedic complaint?
(6)         A     I'm reviewing the cases for the
(7) insurance companies directly.  I'm not hired by
(8) the patient.
(9)         Q     I understand that, but the studies

(10) that you're reviewing being hired by the
(11) insurance company, the patient to whom the study
(12) pertains, is that patient typically claiming
(13) some type of orthopedic injury as a result of
(14) whatever the accident or underlying issue was in
(15) the case?
(16)         A     Neurosurgical and orthopedic, yes.
(17)         Q     And is it fair to say that in
(18) connection with your work for these insurance
(19) companies you're not reviewing fetal ultrasound?
(20)         A     That's right.
(21)         Q     And are you an independent
(22) contractor for these companies?
(23)                     MR. MILLER:  Objection.
(24)         A     I get paid by a third-party that
(25) acts as a broker.  I don't know my legal
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(2) classification.  I'm not salaried by the
(3) insurance companies.
(4)         Q     What is the name of the
(5) third-party that pays you that acts as a broker?
(6)         A     I couldn't give the name right
(7) now.
(8)                     MR. MILLER:  Objection.
(9)         Q     Is that information that is
(10) available to you?
(11)         A     Yes.
(12)         Q     I'm going to ask that you provide
(13) that information to Mr. Miller.
(14)                     MS. LONGFORD:  I'd like to
(15)             know the name of the entity that
(16)             pays Dr. Haber in connection with
(17)             his third-party insurance work.
(18)                     MR. MILLER:  I will take up
(19)             the objection at a later point in
(20)             time.
(21)         A     I'm going to remove myself from
(22) your visual because I'm going to get a bagel,
(23) all right?
(24)         Q     All right.  Would you like to take
(25) about a five- or ten-minute break?
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(2)                     MR. MORROW:  Actually, I
(3)             would.
(4)                     (Whereupon, at 11:38 o'clock
(5)             a.m., a recess was taken to 11:50
(6)             o'clock a.m.)
(7)                     (The deposition resumed with
(8)             all parties present.)
(9) J O R D A N   H A B E R,   M. D. ,      resumed

(10)        and testified further as follows:
(11) BY MS. LONGFORD:
(12)         Q     Dr. Haber, before we took a break
(13) we were going over what your practice has been
(14) like since 2007 and I just want to make sure I'm
(15) correct.  Since 2007 your professional practice
(16) has been comprised of attending lunch
(17) conferences at Stony Brook, the teaching at Long
(18) Island University, reviewing cases in connection
(19) with auto torts for companies like Allstate and
(20) State Farm, your medical malpractice expert work
(21) and then some real estate transactions that
(22) apparently went bad.  Is that a fair summary of
(23) your professional activities since 2007 to the
(24) present?
(25)         A     Yes.  Yes.
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(2)         Q     All right.  Now, we can agree that
(3) your real estate activities have nothing to do
(4) with the interpretation of fetal ultrasound; is
(5) that fair?
(6)         A     That's very fair.
(7)         Q     Okay.  Good.  What percentage of
(8) your professional time between 2007 and the
(9) present do you spend in connection with those
(10) real estate activities?
(11)         A     I would say 20-30 percent of the
(12) time.
(13)         Q     And your work as an expert in
(14) medical malpractice cases -- well, first, when
(15) did you start serving as an expert in medical
(16) malpractice cases?
(17)         A     Around 2011.
(18)         Q     Was that after the real estate
(19) transactions didn't go so well?
(20)         A     No.
(21)         Q     Okay.  So you were doing the two
(22) at the same time?
(23)         A     Working with the insurance
(24) companies, Stony Brook and the real estate,
(25) yeah.  Yes.
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(2)         Q     And then your teaching activities,
(3) that's what you described for us previously,
(4) that was one hour a week before, now it's going
(5) to be two hours a week, correct?
(6)         A     That's correct.
(7)                     MR. MILLER:  Objection.
(8)         Q     What percentage of your
(9) professional time is spent teaching since --
(10)         A     Would you repeat the last
(11) statement, the question?
(12)         Q     Sure.  What percentage of your
(13) professional time is spent teaching since 2007?
(14)         A     Since 2007 -- I didn't start
(15) teaching until 2014.
(16)         Q     Okay.  That's fair.  Thank you for
(17) correcting that.
(18)         A     And I would -- to answer that
(19) rephrased question, I would say 20 percent or
(20) more of my time is spent in preparation of the
(21) teaching.
(22)         Q     And then the conferences that you
(23) attend at Stony Brook, when did you start doing
(24) that?
(25)         A     Let me -- let me reanswer that
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(2) first question in terms of teaching.  There are
(3) times that in preparation for these conferences
(4) at Long Island University I could spend two full
(5) days, so virtually 20-40 percent of my time, and
(6) the more you do it, the faster you are, but I'm
(7) new at this, so I would say up to 40 percent of
(8) the week could be devoted to reviewing the
(9) literature and looking at imaging and finding
(10) out what I want to talk about.  And then I
(11) interrupted one of your thoughts.  I'm sorry.
(12)         Q     That's fine.  The conferences at
(13) Stony Brook, when did you start attending those?
(14)         A     Around 2011.
(15)         Q     And do those conferences ever
(16) pertain specifically to fetal ultrasound?
(17)         A     I can't recall.
(18)         Q     And what percentage of your -- out
(19) of your current practice, the current --
(20) everything that we've talked about that you're
(21) currently doing right now, so that's the
(22) conferences, the teaching, the third-party work
(23) for insurance companies and the medical
(24) malpractice cases, what percent of your
(25) professional time is spent on the medical



39 West 37th Street * New York, New York 10018 (800) NYC-FINK * (212) 869-3063
Fink & Carney Reporting and Video Services

21 (Pages 78 to 81)

Page 78

(1)                         Haber
(2) malpractice cases?
(3)         A     Well, just to include the VA
(4) Hospital, it wasn't on the list of things that
(5) you just mentioned.
(6)         Q     I apologize.
(7)         A     That's all right.  I would say the
(8) med mal cases, it's like under ten percent.
(9)         Q     And how do you arrive at that?
(10)         A     Well --
(11)                     MR. MILLER:  Objection.
(12)         A     -- I look at the clock.
(13)         Q     Okay.
(14)         A     The clock tells me it's
(15) 11:00 o'clock, the clock tells me it's
(16) 12:00 o'clock and then I make a subjective
(17) assessment of what did I spend my time on.  And
(18) I would say it's like under ten percent med mal,
(19) personal injury med mal.
(20)         Q     Do you keep a regular schedule for
(21) your professional activities?
(22)         A     No.
(23)         Q     Last week how much time did you
(24) spend going to the lunch conferences at Stony
(25) Brook?
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(2)         A     As I mentioned before, for the
(3) last six months I don't think I have attended
(4) more than one or two conferences at Stony Brook.
(5) I've just been overwhelmed with teaching
(6) responsibilities.
(7)         Q     Okay.  So last week -- I'm correct
(8) that the semester is over, right?
(9)         A     Oh, like I said, around May it was

(10) over, yeah.
(11)         Q     Okay.  So last week did you have
(12) any teaching responsibilities?
(13)         A     The semester is over.  I do have
(14) teaching responsibilities, yes, because I'm
(15) preparing now for double the amount of time at
(16) Stony Brook -- I'm sorry -- at Long Island
(17) University.  The answer is emphatically yes and
(18) I think I spent half the week preparing for what
(19) I'm going to bore their students with.
(20)         Q     Okay.  When you say you spent half
(21) the week, can you quantify that in terms of
(22) hours?
(23)         A     If a week is 40 hours, it's more
(24) than 20 hours.
(25)         Q     And do you typically spend 40

Page 80

(1)                         Haber
(2) hours a week working, whether it's a combination
(3) of the conferences, the teaching, the medical
(4) malpractice cases and third-party cases, the
(5) work you do for the VA Hospital and everything
(6) we've discussed?  I mean, are you considering
(7) this a 40-hour week; is that typical for you?
(8)         A     Well, not necessarily.  Sometimes
(9) I'm putting in 60 or more hours, but I would say
(10) no matter how many total hours I'm spending,
(11) 20 -- at least 20 percent of my time or
(12) 30 percent right now in terms of preparing for
(13) the new semester.
(14)         Q     All right.  So I understand that
(15) you started serving as an expert witness in
(16) medical malpractice cases in 2011.  How did you
(17) become -- strike that.
(18)               Why did you start serving as an
(19) expert witness in medical malpractice cases in
(20) 2011?
(21)         A     Because my wife told me to.  She
(22) said, "Do something.  I don't want you home."
(23) Frankly, if I have to open this up to the table
(24) here, she was tired of me hanging around.
(25)         Q     You were essentially retired at
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(2) that point, Doctor?
(3)         A     I'm sorry.  We had a little
(4) distraction here.
(5)         Q     Were you basically retired --
(6)         A     Was I retired?  Yes.
(7)         Q     And so in 2011 you came out of
(8) retirement so that could you start serving as an
(9) expert witness in medical malpractice cases?
(10)                     MR. MILLER:  Objection.
(11)             That's not what he testified to.
(12)         A     I did many things.
(13)         Q     You can answer.
(14)         A     I did many things among which was
(15) working with attorneys, insurance companies and
(16) Stony Brook and losing money in real estate.
(17)         Q     Do you currently have any type of
(18) clinical practice?
(19)         A     Well, it depends on how you define
(20) clinical.  I'm reviewing clinical cases at Long
(21) Island University.  I am reviewing clinical
(22) cases at the VA, so it depends how you define
(23) clinical.  These are patients.  These are people
(24) who I am reviewing, so the answer is yes.
(25)         Q     Have you ever worked at a center
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(2) that specializes in fetal ultrasonography?
(3)         A     No.
(4)         Q     And what is your understanding of
(5) the nature of Advanced Radiology?  Can you
(6) describe the company for me?
(7)                     MR. MILLER:  Objection.
(8)         A     No.  You asked me two questions.
(9) What is the first question?  I'll answer that.

(10) It will be the same answer to the second
(11) question, but let's ask the first question
(12) first.
(13)         Q     Do you have an understanding as to
(14) the nature of the practice of Advanced
(15) Radiology?
(16)         A     No.
(17)         Q     So is it fair to say you don't
(18) know whether Advanced Radiology is a center that
(19) specializes in fetal ultrasonography or whether
(20) it's a community radiology group; is that fair?
(21)                     MR. MILLER:  Objection.
(22)         A     It is fair.
(23)         Q     Do you know if at Advanced
(24) Radiology the radiologists interpreting images
(25) interact with the patients undergoing the
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(2) studies?
(3)         A     No.
(4)         Q     Is that no, you don't know?
(5)         A     Repeat the question and I'll
(6) answer it again.
(7)         Q     Do you know whether or not the
(8) radiologists that practice at Advanced Radiology
(9) interact with the patients undergoing the
(10) studies?
(11)         A     No.
(12)         Q     And that's no, you do not know,
(13) correct?
(14)         A     No, I do not know.
(15)         Q     In this case, do you know if any
(16) radiologists from Advanced Radiology had
(17) personal interactions with Ms. Pettiford?
(18)         A     No.
(19)         Q     Doctor, when was the last time --
(20) strike that.
(21)               We can agree that radiology has
(22) evolved over your 35 years of practice; is that
(23) fair?
(24)         A     Yes.
(25)         Q     And was there a point in time when
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(2) you would perform radiology studies yourself?
(3)         A     I'm not sure I understand that
(4) question.
(5)         Q     Okay.  As a radiologist that's
(6) been practicing for 35 years, was there ever a
(7) point in time when you were the one that was
(8) actually performing the study for the patient
(9) and interacting with the patient?

(10)         A     Yes.
(11)         Q     And did there come a time when you
(12) no longer performed the studies yourself but
(13) instead worked with a sonographer or a
(14) technician to perform the study?
(15)         A     Let me answer your question
(16) differently.  It wasn't an age sort of issue
(17) that I was either too tired or too bored to go
(18) in and do the ultrasound with the technician.
(19) It depended, when I was a young man or a
(20) middle-aged man, what did the study at this time
(21) that I'm looking at require.  Did it require my
(22) immediate involvement?  And to answer your
(23) question, there were times when as early as 1976
(24) when I went into the ultrasound room and grabbed
(25) the transducer and I did the study myself and
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(2) there were times that I didn't feel it was
(3) necessary.
(4)         Q     When was the last time you
(5) performed an ultrasound yourself?
(6)         A     I would assume sometime soon
(7) before I left practice.  I can't give you a
(8) date.
(9)         Q     So at sometime prior to 2007?
(10)         A     Six.
(11)         Q     2006?  Would you agree that it is
(12) within the standard of care to have a
(13) sonographer or a technician perform a study and
(14) then to have a radiologist interpret the images?
(15)                     MR. MILLER:  Objection.
(16)         A     I'm not sure I understand the
(17) question.  Is it acceptable on all occasions or
(18) on some occasions?  Is that the question?
(19)         Q     Well, sure.  If that's the
(20) response, let me break it up for you.  Are there
(21) times when it is within the standard of care to
(22) have a sonographer or a technician perform a
(23) study and to have the radiologist interpret the
(24) images?
(25)         A     Yes.
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(2)         Q     And, in fact, in your career have
(3) you had such an arrangement?
(4)         A     When it was befitting the status
(5) of the patient and the examination, yes.
(6)         Q     And when is it not within the
(7) standard of care to have a sonographer or a
(8) technician perform a study and a radiologist
(9) interpret the images?
(10)                     MR. MILLER:  Objection.
(11)         A     When the ultrasonographer is doing
(12) the study incorrectly.
(13)         Q     Does the standard of care require
(14) that a radiologist always be available when a
(15) sonographer is performing a study?
(16)         A     I'm not sure about that.  I'm not
(17) sure.
(18)         Q     Have you ever been involved in the
(19) management of prenatal care for a patient?
(20)         A     I don't understand that question.
(21)         Q     When was the last time that you
(22) were involved in interpreting a study for a
(23) patient outside of the context of teaching or
(24) litigation?
(25)         A     2006.
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(2)         Q     And when you worked for
(3) Radiological Health Services, did you interact
(4) with patients that were coming to that center
(5) for studies?
(6)         A     On occasion.
(7)         Q     And were any of those patients
(8) prenatal patients?
(9)         A     On occasion.
(10)         Q     And did you have the opportunity
(11) to interact with any prenatal patients?
(12)         A     When needed.
(13)         Q     And when would that be needed?
(14)         A     As I said before, if the
(15) ultrasonographer isn't doing the job that I
(16) consider appropriate for the patient's care.
(17)         Q     So can you give me an example of
(18) how that arose in the past?
(19)         A     Doing ultrasound is entirely
(20) dependent on the quality of the ultrasonographer
(21) and it's my job as a radiologist, being that I
(22) am the final authority in the report, to be
(23) comfortable with the technique that was
(24) employed.  If the technique was faulty, it's a
(25) great disservice to the patient and a
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(2) professional disservice to me to let a study go
(3) out reported with a technically improper
(4) examination.  So it's obvious that if I'm going
(5) to sign my name to a report, I've got to feel
(6) comfortable with not only the medical report,
(7) but the technology that it was performed that
(8) would afford me the opportunity to comment on
(9) these films.
(10)         Q     And how would it work when you
(11) were working at Radiological Health Services,
(12) say a patient comes in to have a study done,
(13) whether it's a sonogram or some other type of
(14) radiological study, a technician or sonographer
(15) performs the study and then at what point are
(16) the images sent to the radiologist for
(17) interpretation?
(18)         A     Under optimal circumstances, the
(19) patient is still there.  In the real world,
(20) though, sometimes the patient has already been
(21) sent home temporarily and I'm going to review
(22) them when the patient is no longer there.  If
(23) it's emergent, then I'm going to be there,
(24) obviously.  But a case like this is not an
(25) emergency, so the patient may have been
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(2) discharged and if I didn't like what I saw or
(3) had some reservations I wouldn't hesitate to
(4) call the patient back and have the
(5) ultrasonographer either repeat it or do it
(6) myself.
(7)         Q     So in a case like this that we're
(8) here for today, presumably you have no criticism
(9) of, assuming hypothetically the patient no
(10) longer being at the facility at the time the
(11) images are interpreted; is that fair?
(12)                     MR. MILLER:  Objection to
(13)             the hypothetical.
(14)         A     I don't understand that question.
(15) I don't think the films can be interpreted
(16) whether the patient is there or not there if the
(17) study was faulty, so it makes no difference
(18) whether the patient was there or not.  The study
(19) was poor.
(20)         Q     Well, let me rephrase my question.
(21)         A     Okay.
(22)         Q     In this case, do you believe the
(23) standard of care required Ms. Pettiford who was
(24) presenting for prenatal ultrasound to stay at
(25) the facility while the images are reviewed by an
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(2) interpreting radiologist?
(3)         A     No.
(4)         Q     In the Summary portion of your CV
(5) and we've discussed this a little bit, you list
(6) various types of studies.  Are you currently
(7) reviewing pediatric radiology studies?
(8)         A     Is that a question?
(9)         Q     Yes.  Are you currently reviewing
(10) pediatric radiology studies?
(11)         A     Yes.
(12)         Q     In what context?
(13)         A     Am I currently reviewing
(14) pediatric -- this is pediatric radiology that
(15) I'm reviewing.  I'm not sure I understand the
(16) question.
(17)         Q     Sure.  I'm trying to figure out
(18) how it is that you currently have reviewed these
(19) studies.  So pediatric radiology you are
(20) referring to cases in litigation with that?
(21)         A     In the summary, it's meant to be
(22) all-inclusive, so it describes who I am and what
(23) I do and I do this to market my services so, in
(24) my summary, I would include everything that I
(25) do.  So I know it's a third time and I apologize
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(2) for being obtuse.  I just don't understand the
(3) question.
(4)         Q     So when you're saying pediatric
(5) radiology in the summary, to you that includes
(6) prenatal ultrasound?
(7)         A     Yes.
(8)         Q     And pediatric radiology currently,
(9) your current practice with regard to pediatric
(10) radiology, is that limited to cases in
(11) litigation?
(12)         A     No.  You know, let me just
(13) clarify.  I think if I was to be more precise in
(14) my summary and I will change it because of our
(15) interaction, I would say OB radiology because
(16) technically prenatal is before pediatric, so
(17) this would OB radiology, if I was to include
(18) that.  I should have included that.
(19)         Q     Okay.  Let's use that term then,
(20) OB radiology.  Currently, outside of the context
(21) of litigation, are you reviewing OB radiology?
(22)         A     I am looking at OB radiology for
(23) teaching purposes, yes.
(24)         Q     And that's for teaching the
(25) undergrad course?
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(2)         A     Yes.
(3)         Q     Okay.  In 2014 -- strike that.
(4)               Before you retired, in a given
(5) year, how many fetal ultrasounds did you review?
(6)         A     In a given year, depending on the
(7) year, one or two a day and three a day, so let's
(8) say 260 days a year.  I would say a thousand,
(9) 600 to a thousand.

(10)         Q     So while you were working as a
(11) radiologist at Radiological Health Services, you
(12) reviewed about 600 to a thousand fetal
(13) ultrasounds a year; is that fair?
(14)         A     I would say less than half of that
(15) would be fetal -- I may have misunderstood.  In
(16) terms of ultrasounds of which I thought you were
(17) asking which include much more than fetal
(18) ultrasound, I would say ten to 20 -- say no more
(19) than ten percent would be fetal ultrasounds.  Of
(20) the thousand, maybe 100, 200 a year and I'm just
(21) finding the numbers escaping me right now.  I
(22) would say 200 to 300 a year.  I'm being vague on
(23) this.  I can't right now tell you how many I did
(24) in 2006 or 2005 that were OB ultrasounds.  I
(25) would say 200 or 300 a year and over 35 years we
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(2) can do the math.
(3)         Q     And in your review of the fetal
(4) ultrasound outside of litigation and teaching,
(5) when was the last time that you saw an abnormal
(6) nuchal fold on a second trimester ultrasound?
(7)         A     Anecdotally, a few times, say
(8) between 2000 and 2006 I've seen -- abnormal is
(9) what you said?  Two or three times.

(10)         Q     Yes.
(11)         A     Two or three times.  I've seen it
(12) many times in the literature and not seeing it
(13) in clinical practice is good, if you know what
(14) to look for and you know when you see it and you
(15) know when it was appropriately done, the
(16) measurements.
(17)         Q     And how many second -- let's use
(18) that same timeframe, 2000 to 2006.  How many
(19) second trimester ultrasounds did you see a VSD?
(20)         A     Hardly ever.
(21)         Q     Have you ever seen it?
(22)         A     Maybe once.  At that time, we're
(23) dealing with the evolving technology and the
(24) state of ultrasound was good enough to see a
(25) nuchal fold abnormality, but it wasn't as
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(2) precise as perhaps it is now.  And it's getting
(3) better now in terms of doing evaluation,
(4) predelivery evaluation of VSDs.  It's largely a
(5) function of the technology which is around now.
(6) It wasn't around to any degree between 2000 and
(7) 2006.  We have better equipment.
(8)         Q     So the technology -- I'm sorry.
(9)         A     We have better equipment.  That's
(10) all right.
(11)         Q     The better equipment that's
(12) available now, when did that equipment become
(13) available?
(14)         A     Certainly after I -- in my
(15) opinion, after I left in 2006, but I'm sure it
(16) could have been seen under a focused ultrasound.
(17) It's something that the -- if there was a
(18) thickened fold an experienced perinatologist
(19) were to evaluate, it is conceivable between 2000
(20) and 2006 it could have been seen.  I can't
(21) comment on that with any degree of confidence
(22) right now.  This was 2010 and I'm not going to
(23) comment on technology from 2010.
(24)         Q     So you're not going to comment on
(25) technology for 2010?
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(2)         A     Right.  In this -- let me just --
(3) in this particular regard, regarding VSDs.
(4) Nuchal folds I have no comment on, but in terms
(5) of VSDs, an experienced perinatologist may be
(6) able to pick up a VSD with a known history of a
(7) proven aneuploidy of Trisomy 21 when he's
(8) particularly looking at the status of flow in
(9) the ventricles.  I myself couldn't do it.  I can
(10) only comment on what I can do.  I cannot do
(11) that.
(12)         Q     Is it fair to say you would not
(13) expect a general radiologist to be able to see a
(14) VSD on a second trimester ultrasound --
(15)                     MR. MILLER:  Objection.
(16)         Q     -- assuming -- assuming that it's
(17) even there to begin with?
(18)                     MR. MILLER:  Objection.
(19)         A     Yes.  And the answer is if an
(20) experienced ultrasonographer knows of the
(21) aneuploidy of trisomy and is specifically
(22) looking for it, it's very conceivable that they
(23) could find it.  I myself as a general
(24) radiologist can only spread my expertise so far
(25) and I know I would not want to comment on that.
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(2) I would send that out to somebody who does that
(3) on a regular basis.  There are people presumably
(4) in 2010 that could have evaluated this
(5) particular patient with a proven diagnosis had
(6) it been proven of trisomy to evaluate for a VSD.
(7) I myself couldn't do that, but I send cases out
(8) when I can't do it.
(9)         Q     Okay.  Fair enough.  And at what
(10) point or -- strike that.
(11)               When did the technology become so
(12) that you could take measurements of a nuchal
(13) fold on a second trimester ultrasound?
(14)         A     I would say sometime after 2000.
(15)         Q     After 2000?  During your practice
(16) at Radiological Health Services, did you take
(17) measurements of nuchal folds on second trimester
(18) ultrasounds?
(19)         A     I can't recall.
(20)         Q     Can you recall whether you
(21) reviewed images in which a sonographer had taken
(22) measurements of the nuchal fold on a second
(23) trimester ultrasound while you worked at
(24) Radiological Health Services?
(25)         A     I cannot recall.
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(2)         Q     Do you maintain a company called
(3) Consulting Radiologist?
(4)         A     Yes.
(5)         Q     And is that incorporated or is it
(6) a professional association?
(7)         A     It's a P.C.
(8)         Q     A P.C.?  Is it a P.C. in the state
(9) of New York?
(10)         A     Yes.
(11)         Q     And what is your position there?
(12)         A     I am it.  You're looking at it.
(13)         Q     There are no employees?
(14)         A     I only work for my wife.
(15)         Q     Okay.  Does anybody work for you
(16) at Consulting Radiologist?
(17)         A     No.  No.
(18)         Q     And the website that you maintain
(19) for Consulting Radiologist, is the purpose of
(20) that website to advertise your expert witness
(21) work or your expert witness service?
(22)         A     Advertise is a word that I don't
(23) like to use.  I let the word out.
(24)         Q     Is it your intention with that
(25) website to have people contact you for you to
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(2) serve as an expert witness?
(3)         A     Yes.
(4)         Q     Are there any other services that
(5) you use in order to obtain -- strike that.
(6)               Are there any other services that
(7) you use so that you can obtain work as an expert
(8) witness?
(9)         A     Yes.
(10)         Q     And what are those services?
(11)         A     I couldn't give you all the names.
(12) I just signed up with SEAK, S-E-A-K, and there
(13) are a few others.  They call me all the time
(14) telling me they can get me business.  I don't
(15) remember the names, frankly.
(16)         Q     Do you have to pay in order to
(17) have your services included on SEAK?
(18)         A     Yes.
(19)         Q     And how much do you have to pay?
(20)         A     I just cut them a check yesterday
(21) for $2,500.
(22)         Q     Is that one time a year or do you
(23) have to pay multiple times?
(24)         A     No, it's one time for three years.
(25) It's a good deal.
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(2)         Q     One time for three years?
(3)         A     It's a good deal.
(4)         Q     Are there any other services that
(5) you pay to be included as an expert?
(6)         A     Yes.  I just can't enumerate them
(7) right now.
(8)         Q     Can you estimate for me
(9) approximately how much a year you pay in

(10) connection with these service?
(11)         A     I would say under $5,000 or
(12) $6,000.
(13)         Q     When did you start having your
(14) services included on the services that advertise
(15) expert witnesses?
(16)         A     Within around six months of
(17) starting my direction as an expert witness,
(18) sometime in November -- sometime in 2011.
(19)         Q     And when did you start your
(20) website, Consulting Radiologist?
(21)         A     I was doing it on my own and it
(22) was terrible, so I don't know, within a year and
(23) I would say 2012, something like that, 2013.
(24)         Q     And is this all around the same
(25) time your wife wanted you out of the house more?
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(2)         A     You've got the whole story.
(3)         Q     All right.  We previously went
(4) over the list of depositions that you brought
(5) with you.  Is it fair to say that you have
(6) worked on medical malpractice cases as an expert
(7) in which you did not give a deposition?
(8)         A     Oh, yes.
(9)         Q     Okay.  So since 2011 when you

(10) started serving as an expert, approximately how
(11) many cases a year are you referred?
(12)         A     I would say two a week, one to two
(13) a week, something like that.
(14)         Q     And has that been pretty much
(15) consistent since 2011?
(16)         A     Yes.  It's been getting more.  I
(17) think I gave you an average over the four years.
(18) I don't know.  It's around two to three a week,
(19) maybe one to two a week.
(20)         Q     Okay.  And are those cases all
(21) over the country?
(22)         A     Mostly in the northeast.
(23)         Q     Have you been referred other cases
(24) from Mr. Miller or his partners?
(25)         A     I think we have one other case
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(2) that we're working on.
(3)         Q     And what is the issue involved in
(4) that case?
(5)                     MR. MILLER:  Objection.
(6)         A     I can't recall right now.
(7)         Q     Does it involve interpretation of
(8) fetal ultrasound?
(9)         A     No.
(10)         Q     Have you worked with any other
(11) attorneys in Maryland?
(12)         A     I'm not sure.
(13)         Q     Have you ever testified in court
(14) in Maryland?
(15)         A     No.
(16)         Q     Have you ever testified at trial
(17) in any state?
(18)         A     Yes.
(19)         Q     And where have you testified at
(20) trial?
(21)         A     I testified in New York.  I
(22) testified in Jersey.  I testified in the state
(23) of Washington and I testified in -- I was going
(24) to be testifying, but there were some
(25) circumstances that precluded testifying in
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(2) Germany and Japan.
(3)         Q     And, just briefly, what were the
(4) circumstances that precluded you from testifying
(5) in Germany and Japan?
(6)                     MR. MILLER:  Objection.
(7)                     Go ahead.
(8)         A     In Germany this was regarding -- I
(9) found some findings that the defense -- I was
(10) working for the defense -- that I don't think
(11) they wanted to be open to the Court, so.
(12)         Q     Was this in connection with the
(13) shaken baby cases?
(14)         A     Yes.  There were some questionable
(15) issues that I was concerned about that -- it
(16) wasn't definite, but there was some suspicious
(17) findings that didn't warrant airing to the
(18) Court.  They weren't sure about it, frankly.
(19)         Q     Who were the defendants in terms
(20) of -- what type of defendants are in those
(21) shaken baby cases?  Were they physicians or --
(22)                     MR. MILLER:  Objection.
(23)         A     They were servicemen.
(24)         Q     Okay.  Were those criminal --
(25) strike that.
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(2)               Have you ever testified at trial
(3) regarding the interpretation of prenatal
(4) ultrasound?
(5)         A     I thought you asked me that
(6) question.
(7)         Q     I believe I may have asked at
(8) deposition, but forgive me if I already did.
(9) The answer is no, you have not?
(10)         A     That's right.
(11)         Q     To your knowledge has your
(12) testimony in a court of law ever been limited or
(13) stricken?
(14)         A     No.
(15)         Q     What do you charge for your expert
(16) witness services in medical malpractice cases?
(17)         A     $500 an hour.
(18)         Q     And what do you charge for
(19) deposition testimony in medical malpractice
(20) cases?
(21)         A     Same.  For -- I charge $500 an
(22) hour for preparation and charge $5,000 for the
(23) morning, and then we have to see if the
(24) morning -- most often, the morning doesn't go
(25) into the afternoon.  I don't know what we're
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(2) going to do in this case, but it's 5,000 for the
(3) morning and we will see.  We will have to work
(4) together on it.  I won't be unreasonable, in my
(5) opinion.
(6)         Q     Have you ever been compensated for
(7) your time spent at your deposition in this case?
(8)         A     No.
(9)         Q     All right.  And what do you charge
(10) to testify at trial?
(11)         A     For trial it's $8,000 a day.  And
(12) in terms of trial, the transportation has to be
(13) negotiated.
(14)         Q     Are you planning to come to
(15) this -- the trial of this case in Baltimore
(16) City?
(17)         A     Would you repeat that question?
(18)         Q     Sure.  This case is currently
(19) pending in Baltimore City.  Do you plan to come
(20) to Baltimore City to testify at the trial of
(21) this matter?
(22)         A     There are too many variables for
(23) me to make plans.
(24)         Q     Well, assuming that counsel does
(25) want you to appear at trial to testify, how much
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(2) are you going charge for that?
(3)         A     What my normal fees are.
(4)         Q     How many hours have you spent in
(5) connection with this case prior to your
(6) deposition?
(7)         A     Prior to the deposition I don't
(8) remember the bill that I submitted to the
(9) attorney for the initial report.  Subsequent to
(10) that and prior to this deposition, it's been
(11) about five hours of work that I did at home and
(12) I would say around a total of seven hours, seven
(13) to eight hours in terms of review in
(14) anticipation of our meeting this
(15) morning/afternoon.
(16)         Q     You mentioned that you previously
(17) sent an invoice to counsel.  Have you only sent
(18) counsel one invoice?
(19)         A     I think so.
(20)         Q     Okay.  And how much was that
(21) invoice for?
(22)         A     As I said, I don't recall.  It was
(23) around $2,000.  I don't recall.
(24)         Q     Do you have a copy of that
(25) invoice?
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(2)         A     No.
(3)                     MS. LONGFORD:  All right.
(4)             Mr. Miller, I'm going to request a
(5)             copy of the invoice.  I believe it
(6)             was covered by the notice of
(7)             deposition.
(8)                     MR. MILLER:  If and when it
(9)             is located, I will contact you
(10)             regarding it.  I'm not sure that --
(11)             well, that's fine.  I'm not sure
(12)             that I have it, but I'm not
(13)             purposely keeping it from you.  I'll
(14)             put it to you that way.
(15)         Q     Going forward, any additional
(16) invoices that you generate I would request
(17) copies of those as well.
(18)               All right.  Dr. Haber, what is the
(19) most amount since 2011 that you have made in a
(20) given year in connection with your expert
(21) witness work?  And let me just say I'm asking
(22) for a dollar figure, okay, not a percent of your
(23) income, but a dollar figure in terms of how much
(24) you have made in connection with your medical
(25) malpractice expert witness work.
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(2)                     MR. MILLER:  Objection.
(3)         A     I can't give you a dollar amount.
(4) I have other investments that are co-mingled and
(5) it gets very complicated.  I can't give you a
(6) dollar amount.
(7)         Q     When you are paid in connection
(8) with your expert witness work, who is the check
(9) made out to?
(10)         A     Jordan Haber.
(11)         Q     And those checks are then
(12) deposited into what type of bank account?
(13)                     MR. MILLER:  Objection.
(14)         A     Chase.  Chase.
(15)         Q     Is that your personal account?
(16)                     MR. MILLER:  Objection.
(17)         A     Yes.
(18)         Q     Do you itemize your taxes, Dr.
(19) Haber?
(20)         A     Do I what?
(21)         Q     Itemize your taxes.
(22)         A     I'm too stupid to itemize
(23) anything.  My accountant tries to put it
(24) together.  I can't do it.
(25)         Q     Okay.  So your accountant is the
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(2) one that handles the payments you receive in
(3) connection with your expert work in terms of
(4) reporting to the IRS?
(5)                     MR. MILLER:  Objection.
(6)         A     Yes.
(7)         Q     And who is your accountant?
(8)                     MR. MILLER:  Counselor, can
(9)             you please explain to me why that's
(10)             relevant?  I don't want to have to
(11)             instruct my client not to answer,
(12)             but we're way off relevancy here.
(13)                     MS. LONGFORD:  Well, I
(14)             disagree.  If Dr. Haber wants to
(15)             step out of the room for a minute, I
(16)             can certainly make a proffer to you.
(17)                     MR. MILLER:  All right.
(18)                     Step out.
(19)                     THE WITNESS:  I'm going to
(20)             step out and I'm going to
(21)             circumnavigate to the men's room
(22)             again.
(23)                     (Whereupon, the witness left
(24)             the room at 12:38 o'clock p.m.)
(25)                     MS. LONGFORD:  So, Dr. Haber
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(2)             has said he doesn't know how much he
(3)             makes as an expert witness and that
(4)             is information that I am certainly
(5)             entitled to.  If he doesn't know and
(6)             he has an accountant that handles
(7)             that information, then I believe the
(8)             identity of his accountant is fair
(9)             game.
(10)                     MR. MILLER:  Well, I
(11)             recollect the rule being that you
(12)             have a right to a percentage number
(13)             or a dollar figure and not both and
(14)             he's provided the percentage number,
(15)             so am I recollecting the rule
(16)             incorrectly?
(17)                     MS. LONGFORD:  I did not ask
(18)             for a percent and I do not recall
(19)             receiving a percent.  I did not hear
(20)             that testimony --
(21)                     MR. MILLER:  You asked
(22)             for -- I'm sorry.  Go ahead.
(23)                     MS. LONGFORD:  I asked for a
(24)             dollar number.
(25)                     MR. MILLER:  You asked
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(2)             earlier in the deposition what
(3)             percentage of his professional work
(4)             is related to these medical
(5)             malpractice matters and he told you
(6)             under ten percent, so I'm confused
(7)             as to why you say you didn't ask
(8)             that.
(9)                     MS. LONGFORD:  Well, that
(10)             was referring to a percentage of his
(11)             time.  Now I'm asking about a dollar
(12)             amount.
(13)                     MR. MILLER:  And what I'm
(14)             saying is I believe the rule allows
(15)             you to get one or the other, but not
(16)             both.  Am I recollecting the rule
(17)             incorrectly?
(18)                     MS. LONGFORD:  Earlier he
(19)             testified regarding -- my
(20)             understanding of the rule, I
(21)             believe, is a little bit different
(22)             from yours.  I do not know what his
(23)             total income is.  I have not asked
(24)             for that.  I believe I'm entitled to
(25)             one or the other and I am asking for
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(2)             a dollar amount of his income.
(3)             Before I was asking about his time.
(4)             I believe the purpose of the rule is
(5)             so that I can now figure out how
(6)             much he makes in total.  Based on
(7)             the testimony he has provided, I do
(8)             not have a basis to determine that
(9)             and I am asking him for a dollar

(10)             amount which, I believe, I'm
(11)             entitled to.
(12)                     MR. MILLER:  And he's
(13)             already answered that he doesn't
(14)             have a specific dollar number and to
(15)             start inquiring to his tax returns
(16)             and get into an area where you're
(17)             picking apart what money he makes
(18)             and what he doesn't when he's
(19)             already told you that he hasn't
(20)             separated it I think is way out of
(21)             bounds.
(22)                     MS. LONGFORD:  Well, he
(23)             hasn't separated it because he has
(24)             his accountant do it and I'm just
(25)             trying to discover that information

Page 112

(1)                         Haber
(2)             by asking who the accountant is that
(3)             would lead to that discovery.  I
(4)             believe it's reasonably calculated
(5)             to lead to the discovery of
(6)             admissible evidence because it is
(7)             admissible how much income he makes.
(8)                     MR. MILLER:  Well, I don't,
(9)             so I would request that you file a
(10)             motion, if that's something that you
(11)             want to do.
(12)                     MS. LONGFORD:  Just so I am
(13)             clear, are you not going to allow
(14)             him to answer who his accountant is?
(15)                     MR. MILLER:  Yes.  You can
(16)             file a motion and if the Court
(17)             thinks it's relevant, then, you
(18)             know, we will release that
(19)             information, but, obviously, you're
(20)             doing it because you're going to
(21)             then request his tax returns and, as
(22)             far as I'm concerned, you're outside
(23)             the scope and the rule.
(24)                     MS. LONGFORD:  Okay.  Well,
(25)             we can agree to disagree in that
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(2)             regard and Dr. Haber can come back
(3)             in.  I'm going to ask the question,
(4)             just so we have the instruction on
(5)             the record.
(6)                     MR. MALONEY:  Let me just
(7)             say I will join in the position.
(8)                     Doctor, wait just one second
(9)             before you come back in.
(10)                     I think the case Falik and I
(11)             forget who the other party is.
(12)                     MR. HALLENBECK:  It's Falik
(13)             v. Hornage, F-a-l-i-k, versus
(14)             Hornage, H-o-r-n-a-g-e.
(15)                     MR. MALONEY:  That allows
(16)             for obtaining the information that
(17)             she is requesting.
(18)                     MR. MILLER:  In addition to
(19)             what she's already asked?
(20)                     MR. MALONEY:  Yes, I believe
(21)             it does.  It's been a while since I
(22)             read the case, but it does stand for
(23)             the proposition that you can get tax
(24)             returns which then give the
(25)             percentage.  It's not the total
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(2)             income, but you can get tax returns
(3)             that show the amount of income
(4)             that's generated from professional
(5)             services dealing with any kind of
(6)             testimony that's given.
(7)                     MR. MILLER:  Okay.  So
(8)             here's what I'm going to do.  I'm
(9)             not interested in reopening the
(10)             deposition, so I will allow him to
(11)             answer, but I will put an objection
(12)             on the record and we'll have to kind
(13)             of argue it later because I don't
(14)             want to have to reopen the
(15)             deposition.
(16)                     MR. MALONEY:  What you could
(17)             do is take a look at that case and
(18)             then see what that says.  I think it
(19)             goes to either two or three years of
(20)             tax returns which then can be
(21)             redacted and you can find that
(22)             information.
(23)                     MR. MILLER:  I understand
(24)             that, but I think that he's already
(25)             testified that he doesn't
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(2)             separate -- you know, he's got the
(3)             VA, he's got the insurance, he's got
(4)             a lot of work that he does and I
(5)             think that it's going to go down a
(6)             slippery slope when you start trying
(7)             to parse out what of this is medical
(8)             malpractice, what of this is
(9)             clinical work for the VA, what of it
(10)             is, you know, so that's what I'm
(11)             getting at is that I don't think
(12)             there's going to be an accurate
(13)             number here.
(14)                     MR. MALONEY:  And I guess
(15)             one other thing that probably should
(16)             be clarified on the record is
(17)             whether the income that comes in,
(18)             does it go through his P.C. -- I
(19)             think he said it was a P.C. --
(20)                     MR. MILLER:  I think he said
(21)             it was to himself personally.
(22)                     MR. MALONEY:  -- or it comes
(23)             to him personally.
(24)                     MR. MILLER:  And that's my
(25)             concern.  I just don't want there to
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(2)             be all of sudden a fight over his
(3)             tax returns, what they say and what
(4)             the don't say.  I think we're going
(5)             down a slope here, but I don't want
(6)             to make a big issue out of nothing,
(7)             so.
(8)                     MR. MORROW:  If I could
(9)             offer a suggestion, I believe the

(10)             only thing that anyone is interested
(11)             in is the amount that he makes as a
(12)             result of his medical malpractice
(13)             consulting.  I don't really need to
(14)             see his income tax returns.  If we
(15)             could receive that information in
(16)             writing or just an affidavit that
(17)             that's what he received, for me I'd
(18)             be satisfied and it is easily
(19)             extractable from Schedule C.
(20)             There's no way that he writes that
(21)             he received money on a Schedule C
(22)             and doesn't have the source of the
(23)             money.
(24)                     MR. MILLER:  What do you
(25)             mean, like each firm or something?

Page 117

(1)                         Haber
(2)                     MR. MORROW:  Well, I just
(3)             happened to receive $100,000 and I
(4)             don't know where it came from.
(5)                     MR. MILLER:  Well, it could
(6)             say consulting is what I'm saying
(7)             and if you're going to ask him to
(8)             start parsing out consulting, I just
(9)             am not sure.  Whatever.  Just let
(10)             him come in.  I don't want to waste
(11)             time.  I will just put an objection
(12)             on the record and let him give you a
(13)             name.
(14)                     So I would like to just
(15)             place an objection on the record to
(16)             the last question.  We're discussing
(17)             Dr. Haber's accountant and how he
(18)             files his tax returns and I'm going
(19)             to allow him to answer the question
(20)             for purposes of not having to reopen
(21)             this deposition, but I am not at
(22)             this point in time going to provide
(23)             tax returns, et cetera, and I am
(24)             going to ask that this portion of
(25)             the deposition be sealed and/or
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(2)             stricken, depending on conversations
(3)             and/or motions that we may have
(4)             after this deposition regarding the
(5)             rules as to what Dr. Haber is
(6)             required to provide.  That's about
(7)             it.
(8)                     MS. LONGFORD:  I'll just
(9)             note my exception to the objection
(10)             for the reasons stated while the
(11)             witness was out of the room.
(12)                     (Whereupon, pages 119-124
(13)             were marked Confidential and booked
(14)             under separate cover.)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
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(2) J O R D A N   H A B E R,   M. D.,      resumed
(3)        and testified further as follows:
(4) BY MS. LONGFORD:
(5)         Q     Dr. Haber, who is your accountant?
(6)         A     Daniel Janecek.
(7)         Q     Can you spell the last name?
(8)         A     J-a-n-e-c-e-k.
(9)         Q     And does Mr. Janecek work for a
(10) firm?
(11)         A     He may, but he's working for me
(12) separately.
(13)         Q     Can you explain what you mean by
(14) that?
(15)         A     No.
(16)         Q     What do you mean that he is
(17) working for you separately?  Are you referring
(18) to he's doing your taxes outside his regular
(19) employment?
(20)         A     Yes.
(21)         Q     Is he a personal friend?
(22)         A     No.
(23)         Q     Do you know the name of the firm
(24) that he works for?
(25)         A     No.
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(2)         Q     Is he located in New York?
(3)         A     No.
(4)         Q     Is he in New Jersey?
(5)         A     No.
(6)         Q     Where is he?
(7)         A     Florida.
(8)         Q     And how long has he been your
(9) accountant for?
(10)                     MR. MILLER:  Objection.
(11)         A     I would say seven years.
(12)         Q     All right.  Now, does your P.C.,
(13) Consulting Radiologist, does that entity file
(14) taxes?
(15)         A     I'm embarrassed to tell you I
(16) don't know.
(17)         Q     Would Mr. Janecek know the answer
(18) to that question?
(19)         A     He better.
(20)         Q     Does he handle those matters for
(21) your professional company as well?
(22)         A     Yes.
(23)         Q     And what type of income does the
(24) professional company receive?
(25)         A     We have two professional -- Jordan

Page 121

(1)                  Haber-Confidential
(2) Haber, M.D., P.C., and Consulting Radiologist.
(3) You know, I may -- I may have to change my
(4) testimony.  I'm not sure if it's an -- I'm
(5) pretty sure it's an LLC -- it's an LLC.  I'm
(6) pretty sure Consulting Radiologist is an LLC,
(7) but I have to clarify that with him.
(8)         Q     Well, that's fair.  Now, does
(9) Consulting Radiologist have income?
(10)         A     I don't think it does.  I think
(11) the checks are written out to Jordan Haber,
(12) M.D., P.C. -- Jordan Haber, M.D.  I don't think
(13) I'm getting checks as Consulting Radiologist.
(14) I'd have to clear that up.  I am not getting
(15) checks that I know of.
(16)         Q     You're not sure --
(17)         A     I'm saying --
(18)         Q     Sitting here today you're not
(19) sure, is that fair, whether or not Consulting
(20) Radiologist, whether it's a P.C. or an LLC,
(21) whether or not that entity has any income; is
(22) that fair?
(23)         A     I'm just moving over here to get a
(24) soda.  Here I am.  The Consulting Radiologist
(25) I'm almost positive has no income.  It's a P.C.
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(2) that's registered.  It's an LLC that is
(3) registered, I think.  It has no income.
(4)         Q     And what about Jordan Haber, M.D.,
(5) P.C., what about that entity?  Does that entity
(6) have income?
(7)         A     Yes.
(8)         Q     And what is the source of that
(9) income?
(10)         A     Work with the VA, work with Long
(11) Island University, work with insurance
(12) companies, work with attorneys.
(13)         Q     And does Mr. Janecek handle the
(14) tax filings for Jordan Haber, M.D., P.C.?
(15)         A     Yes.
(16)         Q     And has he been doing so for the
(17) past seven years?
(18)         A     Yes.
(19)         Q     And where is Jordan Haber, M.D.,
(20) P.C. registered?
(21)         A     New York.
(22)         Q     When did you create that entity?
(23)         A     It must have been around 2011.
(24)         Q     What was the purpose for creating
(25) that entity?
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(2)                     MR. MILLER:  Objection.
(3)         A     I needed a P.C. to have a bank
(4) account.
(5)         Q     All right.  Dr. Haber, have you
(6) ever had a claim or a lawsuit for medical
(7) malpractice filed against you?
(8)                     MR. MILLER:  Wait, don't
(9)             answer.  One second.
(10)                     I just wanted to say on the
(11)             record that the whole move to
(12)             strike, whatever, is ended, right,
(13)             the whole conversation, so that I
(14)             don't have to have that continuing
(15)             objection?
(16)                     I objected to the line of
(17)             questioning regarding his accountant
(18)             and all that, so I want to kind of
(19)             make sure that's stopped.
(20)                     MS. LONGFORD:  That's fair
(21)             and I will note my exception to the
(22)             objection.  I think it's fair game
(23)             and it's discoverable.
(24)
(25)                     (Continued on next page.)

Page 124

(1)                  Haber-Confidential
(2)                     MR. MILLER:  Understood,
(3)             okay.  So my continuing objection is
(4)             now stopped.  I just wanted to make
(5)             that clear.
(6)                     (End of Confidential.)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
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(2)         A     I'm going to ask you to repeat the
(3) question.
(4) BY MS. LONGFORD:
(5)         Q     Have you ever had a claim or a
(6) lawsuit for medical malpractice against you?
(7)                     MR. MILLER:  Objection.
(8)         A     Yes.
(9)         Q     On how many occasions?
(10)         A     Over the 40 years, I would say
(11) about ten.
(12)         Q     And other than those ten are there
(13) any claims or lawsuits you're aware of in which
(14) your care was called at issue, but you were not
(15) named as a defendant?
(16)         A     Not that I know of.
(17)         Q     Okay.  Those ten cases, were they
(18) all in the state of New York?
(19)         A     Yes.
(20)         Q     And those ten cases pertained to
(21) the interpretation of radiology studies; is that
(22) fair?
(23)                     MR. MILLER:  Objection.
(24)         A     Yes.
(25)         Q     And can you briefly for each of
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(2) the ten tell me what the allegations were in the
(3) case?
(4)                     MR. MILLER:  Objection.
(5)         A     No.
(6)         Q     And why not?
(7)         A     Because I don't recall them.
(8)         Q     You don't recall any of the
(9) allegations in those ten cases?
(10)         A     No.
(11)         Q     Do you recall in those ten cases
(12) whether you believed your interpretation of the
(13) studies at issue was in compliance with the
(14) standard of care?
(15)                     MR. MILLER:  Objection.
(16)         A     No.
(17)         Q     You do not recall whether or not
(18) you believed you complied with the standard of
(19) care?
(20)         A     Would you repeat that last
(21) question?
(22)         Q     Sure.  Those ten cases, is it your
(23) opinion that you complied with the standard of
(24) care in connection with the care that you
(25) rendered in those cases?
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(2)                     MR. MILLER:  Objection.
(3)         A     Is it my opinion that I complied
(4) with the standard of care in those cases that I
(5) was sued for medical malpractice; is that the
(6) question?
(7)         Q     That is the question.
(8)         A     Yes.
(9)         Q     And in any of those ten cases do
(10) you recall whether there was an expert in
(11) radiology who rendered an opinion that you
(12) breached the standard of care?
(13)                     MR. MILLER:  Objection.
(14)         A     Please repeat that.
(15)         Q     Do you recall if in any of those
(16) ten cases there was an expert who opined that
(17) you breached the standard of care?
(18)         A     There may have been.
(19)         Q     Well, given that you believe that
(20) you read the studies at issue in those cases in
(21) compliance with the standard of care and there
(22) were experts that said the contrary, can we
(23) agree that two radiologists can look at the same
(24) study and have different opinions?
(25)                     MR. MILLER:  Objection.
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(2)         A     Yes.
(3)         Q     Did you testify at deposition in
(4) any of those cases?
(5)         A     I must have.
(6)         Q     Did you testify at trial in any of
(7) those cases?
(8)         A     Yes.
(9)         Q     What was the name or -- strike
(10) that.
(11)               On how many occasions did you
(12) testify at trial as a defendant in a medical
(13) malpractice case?
(14)         A     One or two.
(15)         Q     And those cases that went to
(16) trial, did they go to verdict?
(17)                     MR. MILLER:  Objection.
(18)         A     One went to verdict that I know
(19) of.
(20)         Q     And what was the outcome there?
(21)                     MR. MILLER:  Objection.
(22)         A     I was acquitted.
(23)         Q     And was that by a judge or a jury?
(24)         A     A jury.
(25)         Q     Now, other than that one case, is

Page 129

(1)                         Haber
(2) it your recollection that there were other cases
(3) in which you were sued as a defendant that
(4) settled prior to trial?
(5)                     MR. MILLER:  Objection.
(6)             That's not that he testified to.
(7)         A     I'd have to review what I
(8) testified to so I could understand what I'm
(9) saying, trying to be consistent.
(10)         Q     Dr. Haber, it's my understanding
(11) that at least one of the cases in which you were
(12) sued went to trial and the jury found in your
(13) favor.  How did the other cases resolve?
(14)         A     I think the vast majority of these
(15) cases were settled.  I'm not sure about the
(16) other case that I testified in how that was
(17) resolved.  It may have settled as well.  I'm not
(18) sure.  This goes back a span of 40 years.  I
(19) just can't recall these cases.
(20)         Q     Do you recall whether the
(21) allegations in any of these cases pertained to
(22) the interpretation of a prenatal ultrasound?
(23)         A     Yes.
(24)         Q     And how many of them pertained to
(25) the interpretation of a prenatal ultrasound?
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(2)         A     That's not the question you asked
(3) me.  You asked me can I recall if any of them
(4) related to pediatric ultrasound I thought.  Did
(5) I misunderstand your question?  Could you --
(6) could we ask the stenographer to ask -- to
(7) repeat the question?  I thought I answered a
(8) different question and you're following up with
(9) an entirely different question.
(10)         Q     Doctor, I understand where you're
(11) going, but, sure.
(12)                     MS. LONGFORD:  Madam Court
(13)             Reporter, can you read back the
(14)             question, please?
(15)                     (The record was read.)
(16)         A     Zero.
(17)         Q     Other than being able to testify
(18) that none of them pertained to the
(19) interpretation of prenatal ultrasound, am I
(20) understanding your testimony correctly that you
(21) can't say -- you don't recall anything else
(22) about the allegations in any of those cases?
(23)         A     I would say if I had to summate
(24) the distribution of cases, if that's what you're
(25) asking me -- if that's not what you're asking me
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(2) I'll answer it my own way anyway and you can
(3) correct me -- was that the vast majority were
(4) failure to diagnose breast cancer.
(5)         Q     Do you have any active claims or
(6) lawsuits currently pending against you for
(7) medical malpractice?
(8)         A     No.
(9)         Q     And when was the last time that
(10) you were sued or had a claim filed against you
(11) for medical malpractice?
(12)                     MR. MILLER:  Objection.
(13)         A     I can't recall.
(14)         Q     Was it more than five years ago?
(15)         A     Oh, yes.
(16)                     MR. MILLER:  Objection.
(17)         Q     More than ten years ago?
(18)                     MR. MILLER:  Objection.
(19)         A     I can't recall.  Maybe ten, maybe
(20) 15 years ago.
(21)         Q     Dr. Haber, do you hold yourself
(22) out as an expert in Down syndrome?
(23)         A     Being responsible to interpret
(24) Down syndrome is part of the needs of a
(25) radiologist.
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(2)         Q     So do you hold yourself out as an
(3) expert in Down syndrome?
(4)                     MR. MILLER:  Objection.
(5)         A     I'm as expert in Down syndrome as
(6) any radiologist who practices radiology should
(7) be.
(8)         Q     Are ultrasounds diagnostic for
(9) Down syndrome?

(10)         A     They're part of the tools that we
(11) use to evaluate for the possibility of Down
(12) syndrome.
(13)         Q     So can we agree that an ultrasound
(14) would not be used to make the diagnosis of Down
(15) syndrome?
(16)         A     There are a constellation of
(17) anatomic findings that the radiologist should be
(18) looking for which can be interpreted as
(19) consistent with Down syndrome, but the diagnosis
(20) of Down syndrome is made on genetic testing
(21) nowadays.
(22)         Q     How about in 2010?
(23)         A     My understanding is that
(24) amniocentesis is the gold standard as of 2010,
(25) or chorionic villus sampling.

Page 133

(1)                         Haber
(2)         Q     During the first trimester of
(3) pregnancy, what would be seen on ultrasound that
(4) would be suggestive of Down syndrome?
(5)         A     Well, you would look for the
(6) nuchal translucence and you would look for that
(7) fluid collection between the external plate of
(8) the skull and the inner lining of the skin, the
(9) subcutaneous fat, and you would measure that.

(10) And if that number was above 3.5 mm. you'd have
(11) reason for concern.  And there are a whole
(12) series of chemistries, HCGs and human -- let's
(13) see, HCGs and alpha fetal proteins and estradiol
(14) levels and inhibitor which is the fourth
(15) component becoming a quad series -- I don't get
(16) involved in the chemistries, obviously, but
(17) there are chemistries that can be performed in
(18) the first trimester coupled with suspicious
(19) radiographic findings which would alert the
(20) obstetrician to be concerned regarding the
(21) possibility of Down syndrome.
(22)         Q     Other than a finding of a nuchal
(23) translucency that measures more than 3.5 mm.,
(24) are there any other findings during the first
(25) trimester that would cause you to be suspicious
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(2) for Down syndrome?
(3)         A     That would be my major concern at
(4) that point.
(5)         Q     And what is your -- is there any
(6) literature that you're relying on for the
(7) testimony you just provided regarding how you
(8) measure the nuchal translucency?
(9)         A     There are loads of articles.
(10)         Q     Can you identify any sitting here
(11) today?
(12)         A     No.
(13)         Q     During the second trimester are
(14) there any findings on fetal ultrasound that
(15) might suggest Down syndrome for the fetus?
(16)         A     Yes.
(17)         Q     What are those findings?
(18)         A     That would be the nuchal fold
(19) thickness and that's the same area, but it
(20) includes soft tissues, additional soft tissues.
(21) And those numbers -- if you want, I can go
(22) through some of the numbers with you, but those
(23) numbers also in context with the quad series add
(24) further levels of suspicion to the possibility
(25) of genetic abnormalities.
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(2)         Q     And what is a normal measurement
(3) for the thickness of the nuchal fold during the
(4) second trimester?
(5)         A     It should be somewhere between 4.5
(6) and 5, between 4 and 5 I would say, between 4
(7) and 5 mm.
(8)         Q     And is there any piece of
(9) literature that provides that definition that a

(10) normal nuchal fold thickness is between 4 and
(11) 5 mm.?
(12)         A     Yes.
(13)         Q     And what is that source?
(14)         A     Enumerable sources.
(15)         Q     Can you identify one for me?
(16)         A     No.
(17)         Q     And when measuring the nuchal
(18) fold, how do you take the measurements?
(19) Describe for me how that's done.
(20)         A     The sonographer would put
(21) crosshairs, the diopter, over the outer plate of
(22) the skull and put another crosshair on the skin
(23) surface and it has to be done rather precisely.
(24) When the computer analyzes the distance between
(25) the two crosshairs, it will give you a distance
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(2) in millimeters presuming, obviously, that the
(3) crosshairs were put in the right place.
(4) Additionally, the study has to be performed very
(5) precisely.  And unless the study is done
(6) correctly, you're going to get incorrect
(7) measurements based upon rotation of the skull,
(8) the pediatric -- not pediatric -- the neonatal
(9) skull which is continuously moving around in its
(10) own little world intrauterine.  So it has to be
(11) done carefully and deliberately and
(12) meticulously, otherwise you will get spurious
(13) false positives and spurious false negatives.
(14)         Q     Now, we can agree that fetal
(15) movement can interfere with -- strike that.
(16)               As a radiologist or a sonographer,
(17) you can't really control fetal movement; can we
(18) agree on that?
(19)         A     Only God can.
(20)         Q     Okay.  And the presence of fetal
(21) movement on a study does not mean that there is
(22) something inappropriate about the study; is that
(23) correct?
(24)         A     No, that's incorrect.
(25)         Q     That's incorrect.  How so?
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(2)         A     We're not here to prevent
(3) movement.  We are here to capture the absence of
(4) movement, so it takes time.  So if a study is
(5) done deliberately and carefully, movement will
(6) be avoided, a snapshot will be obtained and
(7) there will be no movement.  If there's movement,
(8) the study was done poorly.  If there's
(9) inappropriate positioning because of asymmetry

(10) that you see on certain characteristic findings
(11) in the neonatal brain, if there's asymmetry, the
(12) measurements that were taken will be invalid.
(13) It's the role of the technologist to make sure
(14) that the symmetry and the positioning of the
(15) brain that the measurements are perfect or as
(16) near perfect as we can get and that the
(17) radiologist is given the best information
(18) possible.  These are all assumptions that we
(19) make when we are doing the study.  It's the
(20) radiologist's role to evaluate and confirm that
(21) the assumptions, in fact, are realized on the
(22) film.
(23)         Q     All right.  So when measuring the
(24) nuchal fold, is there any particular plane in
(25) which the image should be taken to obtain the
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(2) measurement?
(3)         A     Yes.
(4)         Q     And what plane is that?
(5)         A     It's a transaxial plane and the
(6) cerebral hemispheres have to be in perfect
(7) alignment.  And there should be seen symmetry on
(8) the appearance on the ultrasound.  And the falx,
(9) which is that central fiber strip in the brain,

(10) has to be midline and it's tedious.  It takes
(11) time and it takes effort and the radiologist
(12) should know as should the ultrasonographer that
(13) the study is either done correctly or
(14) incorrectly.  Incorrect vis-a-vis motion,
(15) vis-a-vis asymmetry or inappropriate positioning
(16) of the diopters will result in false positives
(17) and false negatives.
(18)         Q     Can you point me to any literature
(19) that provides that the nuchal fold should be
(20) measured in the manner in which you described
(21) including to take a measurement from the
(22) transaxial plane?
(23)         A     Enumerable articles.
(24)         Q     Can you identify one for me?
(25)         A     No.  Maybe -- I don't know if this
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(2) article has it.  Could I have just a moment to
(3) review this article?
(4)         Q     Sure.  And which article are you
(5) referring to?
(6)         A     Exhibit No. 6.
(7)         Q     Okay.
(8)         A     Yes, the one I have here, Exhibit
(9) No. 6.
(10)         Q     What specifically does it say?
(11) Can you read it for me?
(12)                     MR. MILLER:  Do you want
(13)             copies of that?
(14)                     MR. MORROW:  I have one.
(15)                     MR. MILLER:  Oh, thank you.
(16)         A     Yeah.  And this is not a unique
(17) article.  All the articles are very, very
(18) similar, so I just have cherry-picked one
(19) article.  The articles are all similar.
(20) Parenthetically, there's some differences in the
(21) numbers, 5 or 6-mm.  And if you ask me later
(22) what the numbers represent, we can discuss that,
(23) but they are all almost identical in terms of
(24) the standards of where you measure.  So, with
(25) that understanding, I'll read this portion which
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(2) starts with discussion, all right?  It's not too
(3) long.
(4)                     MR. MILLER:  Try to read
(5)             slow because she's going to go nuts.
(6)         A     NFT, nuchal fold thickness.
(7) Nuchal fold thickness should be measured during
(8) the appropriate gestational period, open quote,
(9) 16 to 20 weeks, close parentheses, and the
(10) calipers should be correctly positioned on the
(11) outer surface of the occipital bone and the
(12) outer surface of the skin on the standard
(13) transcerebellar image.  That's it.  And all the
(14) articles say the same thing.
(15)         Q     And you mentioned that there are
(16) some different opinions regarding what
(17) measurement of the nuchal fold is considered to
(18) be normal.  Did I understand that testimony
(19) correctly?
(20)                     MR. MILLER:  Objection.
(21)         A     No.  You understood that there's a
(22) range of normalcy and there are various levels
(23) of concern regarding numbers in excess of
(24) normalcy.
(25)         Q     And what is the cut-off for

Page 141

(1)                         Haber
(2) normal?
(3)         A     It's around somewhere between 4.5
(4) and 5 mm.
(5)         Q     What was the range that you gave
(6) me previously?
(7)         A     Around 4.5 to 5 mm.
(8)         Q     And can we agree that a nuchal
(9) fold thickness of 3.6 would be considered
(10) normal?
(11)         A     Yes.
(12)         Q     And can we agree that on a second
(13) trimester study you would not be measuring
(14) nuchal translucency?
(15)         A     Yes.
(16)         Q     We can agree on that, correct?
(17)         A     You asked me can we agree that a
(18) nuchal fold translucency should not be measured
(19) in the second trimester and the answer is yes.
(20)         Q     All right.  Now, at the end of the
(21) second trimester the nuchal fold can no longer
(22) be seen, correct?
(23)         A     Can't be seen as well and isn't as
(24) valuable and the literature refers to nuchal
(25) fold thickness.
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(2)         Q     And can we also agree that second
(3) trimester ultrasounds are not relied on by
(4) themselves for Down syndrome screening?
(5)                     MR. MILLER:  Objection.
(6)         A     Yes.
(7)         Q     So what does the standard of care
(8) require for a radiologist who is interpreting
(9) images from a first trimester prenatal
(10) ultrasound?
(11)         A     Well, the standard of care would
(12) be to measure the body parts as well as he or
(13) she can and to measure the nuchal translucency.
(14)         Q     For all first trimester
(15) ultrasounds?
(16)         A     Yes.
(17)         Q     Okay.  And what is the basis for
(18) your opinion that the standard of care requires
(19) a radiologist interpreting a first trimester
(20) ultrasound to measure the nuchal translucency?
(21)         A     The literature.
(22)         Q     Any particular piece of
(23) literature?
(24)         A     No, the 50 to 100 articles that I
(25) referred to without naming any one of them.
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(2)         Q     And, again, you can't name one,
(3) correct?
(4)         A     That's right.
(5)         Q     And what does the standard of care
(6) require of a radiologist interpreting images of
(7) a second trimester ultrasound to do?
(8)         A     To measure body parts, to measure
(9) fetal movement, to measure amniotic fluid and to
(10) measure nuchal fold thickness.
(11)         Q     Is it your opinion that the
(12) standard of care requires nuchal fold thickness
(13) to be measured on all second trimester
(14) ultrasounds?
(15)         A     Yes.
(16)         Q     Regardless of the indication for
(17) the study?
(18)         A     Yes.
(19)         Q     And what body parts does the
(20) standard of care require to be measured during a
(21) second trimester ultrasound?
(22)         A     You have a head circumference.
(23) You have a head diameter.  You have to have a
(24) view of internal intra-abdominal organs.  You
(25) want to view a four-chamber heart.  You want to
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(2) take a look at the cervical, thoracic and lumbar
(3) spines to look for variceals or any anatomic
(4) abnormalities intracranially.  You want to look
(5) for ventricular dilatation in the head.  You
(6) look for any extra-axial fluid accumulations and
(7) you of course look for the nuchal fold
(8) thickness.
(9)         Q     What about the third trimester
(10) ultrasound, what does the standard of care
(11) require a radiologist to do when interpreting
(12) images from a third trimester ultrasound?
(13)         A     You look at all those components
(14) that I had discussed above, but your level of
(15) concern is more focused on your ability to see
(16) more structures better.  And in terms of the
(17) heart, you could look for ventricular
(18) dilatation.  You have a better view of anatomic
(19) structures as the baby is -- as the baby is
(20) maturing intrauterine, so your level of
(21) expectation in being more graphic with the
(22) anatomy is increased because the anatomy is
(23) becoming far more mature.  Things are becoming
(24) much more observable, so you look for the same
(25) anatomic structures.  You see more.  The baby's
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(2) more developed.  You look for fluid
(3) accumulations, the amount of fluid in the
(4) amniotic sac.  You look for fetal heart rate.
(5) You look for strength and frequency of leg
(6) kicks.
(7)         Q     Is it your testimony that
(8) throughout the third trimester the fetal anatomy
(9) is better visualized on ultrasound than during
(10) the second and first trimester?
(11)         A     There's more development, yes.
(12) There's more development of this anatomy.  The
(13) structures are bigger, better formed, more
(14) visualize-able, yes.
(15)         Q     Can we agree that there is a false
(16) positive rate associated with detecting Down
(17) syndrome findings on ultrasound?
(18)         A     Depends how you define false
(19) positives.  If false positives you attribute to
(20) a study that was performed neglectly (sic), it
(21) depends how you characterize a false positive.
(22) A false positive can only be characterized as a
(23) false positive if, in fact, the study is a
(24) reliable study.  If, in fact, the study was a
(25) faulty study, it would not be characterized as a
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(2) false positive.  It would be characterized in my
(3) opinion as a corrupt examination.
(4)               So how do you define a study which
(5) should have performed -- been performed
(6) following standards which wasn't performed
(7) following standards?  You can't characterize it
(8) as a false positive or a false negative.  You
(9) have to characterize as it should be
(10) characterized as a corrupt study.
(11)         Q     What are the standards that are
(12) applicable to performing a second trimester
(13) fetal ultrasound?
(14)                     MR. MILLER:  Objection.
(15)         A     I thought we answered that.  The
(16) study -- I'm not sure I understand the question.
(17)         Q     So then it's what you already told
(18) me.  I just wanted to make sure there wasn't
(19) anything additional --
(20)         A     No.
(21)         Q     Can a fetus that is ultimately
(22) born with Down syndrome have a normal sonogram
(23) that was done prenatally in compliance with the
(24) standard of care?
(25)                     MR. MILLER:  Objection.
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(2)         A     Yes.
(3)         Q     Are you aware of what percent of
(4) fetuses that go on to have a diagnosis of Down
(5) syndrome have a thickened nuchal fold?
(6)         A     Yes.
(7)         Q     And what is that percent?
(8)         A     It's somewhere between 70 and
(9) 80 percent.
(10)         Q     What is the basis for that or what
(11) is the source of that statistic?
(12)         A     The 50 or 100 articles that I've
(13) looked at.
(14)         Q     Can you identify any one
(15) particular article?
(16)         A     No.
(17)         Q     And can a fetus have a thickened
(18) nuchal fold on ultrasound, but then not have
(19) Down syndrome upon birth?
(20)         A     Yes.  And that would be, you know,
(21) the 30 or 40 percent.
(22)         Q     Okay.  Let's take a look again at
(23) your report.  First, I recall that you had some
(24) notes that you made on your report?
(25)         A     Yes.
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(2)         Q     Can you just read into the record
(3) those notes?
(4)         A     I could read into the record,
(5) but --
(6)         Q     Doctor, I'm not sure how clear
(7) your handwriting is or if I will be able to read
(8) those notes myself.  That's why I'm asking.
(9)         A     All right.  I will describe where

(10) the notes are and that will help you.
(11)         Q     That will help.
(12)         A     To the left of the body of the
(13) discussion, I wrote Series I, 27 forward slash
(14) 54, 6.5.
(15)         Q     Okay.
(16)         A     To the top right next to my name I
(17) wrote and underlined, bring CV.
(18)         Q     Okay.
(19)         A     Just below that I wrote 39 West
(20) 37th Street, Fink & Carney.  To the top right I
(21) wrote down, asymmetry of cerebellum and
(22) measurements incorrect.  No bone interface.  And
(23) I was referring to slice 32 or 61.  We have
(24) different numbering systems you'll see soon,
(25) perhaps.  So on 32 equals 61 I have asymmetry of
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(2) cerebellum.  Measurements incorrect.  No bone
(3) interface.
(4)         Q     All right.
(5)         A     And right below that I have 31
(6) dash 60.  I wrote down 6.0 or 6.1.  And below
(7) that I wrote down 39 equals 55, non- -- NM,
(8) non-measurable.  Below that I wrote down 38
(9) equals 54 equals 6.1.
(10)               Now, what did I write here?  Oh, I
(11) wrote next to general, to the right of general,
(12) 28.  Next to general, you see general there?
(13) The end of the third bullet on discussion,
(14) general, Down syndrome in general populated in
(15) the third trimester, I wrote there 28 equals 53
(16) forward slash 108.
(17)               On the last paragraph of
(18) discussion, I have numbers 58 to -- 5.8 to 6.4
(19) and I circled them.  And that's all I have.
(20)         Q     All right.  Do you hold any
(21) standard of care opinions with regard to the
(22) sonogram for March 24, 2010?
(23)         A     Do I what?
(24)         Q     Do you hold any standard of care
(25) opinions in this case with regard to the
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(2) March 24, 2010, sonogram?
(3)         A     Yes.
(4)         Q     What are those opinions?
(5)         A     I don't see a measurement there of
(6) the nuchal translucency.
(7)         Q     At what gestational age was that
(8) study performed?
(9)         A     I'm sorry, I have to correct
(10) myself.  That was eight weeks and you can't do a
(11) nuchal translucency then.  Before 13 weeks you
(12) could do it, so I have no comments at all
(13) regarding any aberration of the standard of
(14) care.  The patient should have had an ultrasound
(15) or could have been offered an ultrasound before
(16) 13 weeks, between 11 and 13 weeks, where the
(17) nuchal translucency could have slash should have
(18) been measured, but that is a different question.
(19) I'm just offering that.  I have no problems with
(20) that first examination at all.
(21)                     (Discussion off the record.)
(22)         Q     So let's take a look at your
(23) report, the Discussion section, and I'm at the
(24) fourth bullet point where you're talking about
(25) the June 9, 2010, study.
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(2)         A     Okay.
(3)         Q     Have you seen the requisition form
(4) for that study?
(5)         A     I can't recall now whether I did
(6) or I didn't.
(7)         Q     Do you recall what that
(8) requisition form said?
(9)         A     If I can't recall whether I ever
(10) saw it, I certainly couldn't recall what it
(11) said.
(12)         Q     Well, if I'm understanding your
(13) prior testimony correctly, is it your opinion
(14) that regardless of what the indication is for a
(15) second trimester ultrasound the standard of care
(16) is the same, meaning if the indication is for X
(17) or the indication is for Y, the standard of care
(18) requires that you do the same thing for that
(19) study?
(20)         A     No, you're not interpreting it
(21) correctly, no, not at all.  The gold standard of
(22) care in a second trimester examination includes
(23) a measure of nuchal fold thickness.  There are
(24) targeted ultrasounds done by very sophisticated
(25) examiners and sophisticated equipment that could
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(2) attempt to focus on the heart or the
(3) intracranial structures, but there are
(4) specifically focused standards of care for
(5) specific reasons, but a survey like a, quote,
(6) genetic ultrasound would employ evaluation of
(7) the nuchal fold.
(8)               It's my understanding and maybe
(9) you can help me with this, there was a specific
(10) indication on the second ultrasound, wasn't
(11) there?  Could you help me with that?
(12)                     MR. MILLER:  She can't
(13)             really answer your questions,
(14)             Doctor.  Maybe you want to look at
(15)             the medical records.
(16)         Q     You are certainly free to look at
(17) any materials that you brought with you today.
(18)                     MR. MILLER:  Here.
(19)                     MS. LONGFORD:  Counsel, what
(20)             are you showing the doctor?
(21)                     MR. MILLER:  I'm sorry.  I'm
(22)             giving the doctor a binder of
(23)             medical records.  His medical
(24)             records are on digital format, so
(25)             it's not --
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(2)                     MS. LONGFORD:  Can you just
(3)             hold on for a second?  Hold it up.
(4)             I see you have it tabbed.  Does that
(5)             have your notes on it or --
(6)                     MR. MILLER:  There are no
(7)             notes on it.  I could take the tabs
(8)             off or I could probably find some
(9)             documents that don't have tabs.  I
(10)             think I do, actually.
(11)         Q     Doctor, what would you look at to
(12) answer the question?
(13)                     MR. MILLER:  I don't want
(14)             the doctor to make assumptions that
(15)             the medical records may or may not
(16)             say something.
(17)                     MS. LONGFORD:  I understand
(18)             that.
(19)         Q     But, Dr. Haber, what is it that
(20) you need to look at in order to answer the
(21) question?
(22)         A     You asked me a specific question
(23) as to the type of requisition that the second
(24) trimester exams had and I'm telling you I seem
(25) to recall, but it's an assumption and counsel is
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(2) helping me clarify that with your permission.
(3)                     MR. MILLER:  I mean, if
(4)             you'd rather him answer the
(5)             question, no, I'm not going to make
(6)             an assumption, then that's fine.
(7)                     MS. LONGFORD:  Yeah, if you
(8)             would like to place the requisition
(9)             form in front of him, that's fine
(10)             with me.
(11)                     THE WITNESS:  Is this the
(12)             requisition form that you're going
(13)             to be giving me or the report form?
(14)                     MR. MILLER:  Which one?  I'm
(15)             sorry, I apologize.  Could you reask
(16)             the question because I thought you
(17)             were asking --
(18)                     MS. LONGFORD:  I'm asking
(19)             about the requisition, not the
(20)             report.
(21)                     MR. MILLER:  I don't even
(22)             know where that is, so let's just
(23)             stick with where we're at now,
(24)             unless you want to look for the
(25)             record.
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(2)         Q     Was the June 9, 2010, study a
(3) targeted ultrasound?
(4)         A     I can't recall right now.  I'd
(5) like to look at some records.
(6)         Q     Okay.  Then, please, what records
(7) would you like to look at?
(8)         A     A record that will give me an
(9) answer to the question.
(10)                     MR. MILLER:  Okay.  I will
(11)             tell you what records I'm handing
(12)             the doctor.  I'm handing the doctor
(13)             a stack of records titled Cyrus
(14)             Lawyer, M.D., 10/2/06 through
(15)             10/27/10, that includes Advanced
(16)             Radiology obstetric ultrasound
(17)             reports because I believe everything
(18)             is in here.  Are you comfortable
(19)             with that?
(20)                     THE WITNESS:  This is going
(21)             to take time.
(22)                     MR. MILLER:  Go towards the
(23)             back.  I think that's where it is
(24)             because, obviously, the beginning is
(25)             irrelevant.  The date we're looking
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(2)             for is June 9.
(3)                     MS. LONGFORD:  Which just
(4)             happens to be today's date.
(5)                     MR. MILLER:  Oh, yes, it is.
(6)             Oh, my God.
(7)                     THE WITNESS:  That's
(8)             something.
(9)         A     All right.  I have an order form

(10) from a Dr. Lawyer.
(11)         Q     Okay.
(12)         A     And it's barely legible.
(13) Ultrasound size and anatomy -- size, dates and
(14) anatomy, that's what I'm making out of this and
(15) this is an ultrasound.  I could show it to you,
(16) Counselor.  Do you know this?  You've seen this?
(17)         Q     I'm familiar with that document,
(18) yes.
(19)         A     Am I reading it correctly?
(20)                     MR. MILLER:  You --
(21)                     THE WITNESS:  I can't ask
(22)             her?
(23)                     MR. MILLER:  You can't ask
(24)             her.
(25)                     THE WITNESS:  Okay, I'm
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(2)             sorry.
(3)         A     So with that understanding --
(4)         Q     Let me ask the question again.
(5) So, what is your -- strike that.
(6)               Was the June 9, 2010, ultrasound a
(7) targeted study?
(8)         A     This was -- the way it looks to
(9) me, it was not a targeted study.
(10)         Q     Okay.  Thank you.  And does the
(11) standard of care require that for a second
(12) trimester study that is not targeted that the
(13) nuchal fold be measured and documented?
(14)         A     Yes.
(15)                     MR. MORROW:  Objection.
(16)         Q     What is the basis for that
(17) opinion?
(18)         A     My understanding of the standards.
(19)         Q     Okay.  All right.  Now, in your
(20) report, again, we're at the same bullet point,
(21) you state that the normal NFT ranges between
(22) two-and-a-half and four-and-a-half mm.  Did I
(23) read that correctly?
(24)         A     Yes.
(25)         Q     And is that an opinion that you
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(2) hold?
(3)         A     I think I wrote two-and-a-half.  I
(4) think it can be two-and-a-half.  It's rather
(5) low.  I'd say four-and-a-half and less is
(6) normal.
(7)         Q     Were you referring to a particular
(8) piece of literature or a standard when you
(9) opined in your report that normal is between
(10) two-and-a-half and four-and-a-half millimeters?
(11)         A     I was referring to the vast number
(12) of articles that I read.
(13)         Q     But not a particular one that you
(14) can identify for me?
(15)         A     That's right.
(16)         Q     Okay.  Going down a little bit you
(17) state that the protocol did not follow the
(18) standards of measurements clearly described in
(19) the literature.  What literature are you
(20) referring to?
(21)         A     As we've said, the 50 to 100
(22) articles, none of which I'm going to enumerate
(23) other than the article that I brought as an
(24) anecdotal reflection of the 50 to 100 which
(25) clearly state how the measurements are to be
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(2) made.
(3)         Q     Now, you were able to make some
(4) measurements of the nuchal fold on the June 9,
(5) 2010, study, correct?
(6)         A     Correct.
(7)         Q     And presumably the images from
(8) which you made those measurements were of
(9) sufficient quality to enable to you take such
(10) measurements, correct?
(11)         A     Correct.  If I could add that the
(12) measurement that was referred to was taken on a
(13) positioning of the head which was asymmetric,
(14) which was in total discordance with the
(15) guidelines of measurements and as a combination
(16) of the asymmetry of the cerebellar hemispheres,
(17) coupled with the inappropriate positioning of
(18) the diopters, a false number of -- what was
(19) it -- 3.6 was generated which gave the referring
(20) Ob/Gyn a very false sense of confidence.  The
(21) study should have been repeated.  The study
(22) should have been repeated with the radiologist
(23) consummately involved with the positioning of
(24) the diopters, with the fetus in a more anatomic
(25) position.  Whether the patient was there at the
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(2) time or not, the patient could have been, should
(3) have been called back.
(4)         Q     What is your understanding of who
(5) placed the diopters for the June 9, 2010, study
(6) to measure the nuchal fold thickness?
(7)         A     It's my understanding and I'm not
(8) sure about this that the positioning of the
(9) diopters was put on by the technologist, but I'm
(10) not a hundred percent sure of that.
(11)         Q     All right.  I think now would
(12) probably be a good time to look at the images.
(13) I would like to have an understanding of where
(14) you believe the diopters should have been placed
(15) and what studies or what images from the studies
(16) you were able to measure the nuchal fold?
(17)                     MR. MILLER:  Sorry, I don't
(18)             mean to interrupt.  I just wanted to
(19)             put two things on the record before
(20)             we do this.  So, the first thing has
(21)             to do with the last question you
(22)             just asked.  Are you taking a
(23)             position that the person who placed
(24)             the calipers is not the person that
(25)             we've named, i.e., JoAnn Zablocki?
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(2)                     MS. LONGFORD:  I was just
(3)             trying to get an understanding of
(4)             Dr. Haber's understanding of the
(5)             facts in this case.
(6)                     MR. MILLER:  I understand.
(7)             I'm just asking you a question
(8)             because I need to know if you're
(9)             taking a position that I'm unaware

(10)             of.
(11)                     MS. LONGFORD:  Maybe we
(12)             should have Dr. Haber step out of
(13)             the room.  I'm not sure.
(14)                     MR. MILLER:  Okay, that's
(15)             fine.
(16)                     THE WITNESS:  Maybe we
(17)             should take a break, too.
(18)                     MR. MILLER:  Yes, we can
(19)             take a break.
(20)                     MR. MALONEY:  Let's go off
(21)             the record.
(22)                     (Whereupon, at 2:35 o'clock
(23)             p.m., a recess was taken to 2:51
(24)             o'clock p.m.)
(25)                     (The deposition resumed with
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(2)             all parties present.)
(3) J O R D A N   H A B E R,   M. D.,      resumed
(4)        and testified further as follows:
(5)                     MR. MILLER:  So if I may,
(6)             it's not really an objection
(7)             necessarily, but just to note for
(8)             the record that right now we're
(9)             getting ready to review sonogram
(10)             images and potentially take
(11)             measurements on them.  It should be
(12)             understood that the images that
(13)             we're reviewing are of lesser
(14)             quality -- and I will let the doctor
(15)             explain, if need be -- than what
(16)             would be used in his office imaging
(17)             and as well as I'm sure Dr. Becker,
(18)             although I won't speak for him and
(19)             that it should be understood that
(20)             the images that we're taking are
(21)             being done or used for purposes of
(22)             this deposition only and are images
(23)             of lesser quality.
(24)                     With that understood, I will
(25)             allow the doctor to take the
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(2)             measurements that I'm sure you'll be
(3)             asking him.
(4)                     Doctor, do you have anything
(5)             to add to that?
(6)                     THE WITNESS:  No.
(7) BY MS. LONGFORD:
(8)         Q     Dr. Haber, the laptop that you're
(9) using that you have in front of you today, is
(10) that the laptop that you use to review the
(11) imaging studies and render your opinions?
(12)         A     No.
(13)         Q     Did you use some kind of special
(14) monitor at home in order to review the studies
(15) and render opinions?
(16)         A     Yes.
(17)         Q     And presumably that monitor has a
(18) higher resolution than a typical laptop monitor?
(19)         A     Yes.
(20)         Q     All right.  Okay.  So right now we
(21) have -- I can since we're doing this deposition
(22) remotely, we're joined through Join Me and I
(23) believe I can see the sonogram images that you
(24) have before you on your laptop.  What I'm
(25) looking at is image 176, Series I.  This is the
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(2) March 24, 2010, ultrasound?
(3)         A     Yes.
(4)                     MR. MILLER:  Can I just
(5)             add -- I'm sorry.  I just wanted to
(6)             add for the record which goes back
(7)             to some of the numbers we were
(8)             talking about handwritten on Dr.
(9)             Haber's notes earlier, for some

(10)             reason he has different numbering
(11)             systems and so that's why when you
(12)             start comparing images there may be
(13)             a difference in numbers and we've
(14)             figured out which numbers are which.
(15)             I don't know why.  I can't explain
(16)             it and I don't think he can either,
(17)             unless you think you can.  I just
(18)             wanted you to understood.
(19)         A     I think I can try to do it.  The
(20) software I think is putting on different -- all
(21) of these are proprietary software.  We have
(22) General Electric or Siemens in this case.  We
(23) have General Electric software.  We have Radiant
(24) software and the software in its algorithm gives
(25) it new numbers.  New numbers not in terms of
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(2) distance, but new numbers.  We can still figure
(3) it out because there's enough to identify this,
(4) but these are new numbers and that could be a
(5) source of confusion unless we're very precise.
(6)         Q     And, Dr. Haber, thank you for your
(7) explanation.  Am I correct that the images were
(8) sent to you in GE's software program?
(9)         A     They were sent to me on a disc and

(10) this is Siemens.  They may have used different
(11) equipment.  They may have used GE and Siemens.
(12) The equipment is unchangeable, but we're dealing
(13) with software viewing equipment.  We're dealing
(14) with Join Me.  We're dealing with a whole host
(15) of computer add-ons which could add confusion,
(16) but still won't change the image.  Only thing to
(17) change the image is this the fact that this is
(18) an ambient lit room, this is a low resolution
(19) monitor and we're dealing with teleradiology
(20) here, which are all factors that are going to
(21) undermine the finished product.
(22)         Q     Dr. Haber, are you able at home to
(23) print films from the images?
(24)         A     No.
(25)         Q     Well, why don't I make a request
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(2) on the record that once we are done with the
(3) deposition, if you could print from the images
(4) that you have at home, if you could print, you
(5) know, take the measurements that you think are
(6) appropriate and print those pages and produce
(7) those to counsel, but I understand that we have
(8) some time constraints here, so let's get into
(9) the imaging studies.
(10)               Now, it's my understandings based
(11) on your earlier testimony that you do not have
(12) any criticisms of the March 24th sonogram,
(13) correct?
(14)         A     That's correct.
(15)         Q     So can you pull up for me the
(16) June 9th sonogram?
(17)         A     Yes.
(18)         Q     All right.  And you have that in
(19) front of you now?
(20)         A     Yes.
(21)         Q     And it looks like using this
(22) program it has 108 images, at least that's how
(23) they're numbered?
(24)         A     That's right.
(25)         Q     Okay.  Now, what I would like for
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(2) you to do is to give me the image numbers on
(3) which you are able to take a measurement of the
(4) nuchal fold?
(5)         A     Yes.
(6)                     MR. MILLER:  Counselor. he's
(7)             going to give you two numbers, one
(8)             that corresponds to the numbering
(9)             system that you probably have and
(10)             then the one that corresponds to
(11)             his.
(12)                     MS. LONGFORD:  Okay.
(13)                     MR. MILLER:  Hopefully.
(14)         A     All right?  I'm looking right now
(15) at image number 53 of 108, Series I.
(16)                     THE WITNESS:  Are we all on
(17)             the same page?
(18)                     MR. MALONEY:  Yes.
(19)         Q     Yes.  Can you tell me what that
(20) corresponds with in the way the images that were
(21) sent to you and I believe that would be image
(22) 28; is that right?
(23)         A     That's what I have, 28 equals 53.
(24)         Q     And I see on this image there's
(25) two diopter marks.  Did you place those there?
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(2)         A     I did not put those there.
(3)         Q     So those were already there.  And
(4) it's from this image that you're able to measure
(5) the nuchal fold?
(6)         A     That's correct.
(7)         Q     And what measurement did you
(8) obtain from this image?
(9)         A     I just moved it.  I moved it to
(10) image 54, all right, on my computer.  Are we on
(11) 54 right now?
(12)                     MR. MALONEY:  Yes.
(13)         Q     Yes, we are.
(14)         A     All right, good.
(15)         Q     But I thought -- were you able to
(16) take a measurement from image 53?
(17)         A     Yeah, we can do 53, sure.
(18)                     MR. MILLER:  Is this video
(19)             conference being recorded, by the
(20)             way?
(21)                     MR. MORROW:  No.
(22)                     MR. MILLER:  I just didn't
(23)             want to be in the picture.
(24)         A     I get a measurement of 6.7.
(25)         Q     Okay.  And describe for me where
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(2) your placed the cursor there.
(3)         A     On the left where it begins.  I
(4) placed the cursor on the outer edge of the
(5) skull -- on the outer edge of the skull and on
(6) the outer edge of the skin surface, so that
(7) measurement is 6.7 and that's a reasonable
(8) measurement there.
(9)         Q     Now, can you go to what is my
(10) image 32?  That would your image --
(11)         A     I've got -- for 53, I wrote down
(12) 28.
(13)                     MR. MILLER:  She's
(14)             switching.
(15)                     You're switching images,
(16)             right?
(17)                     MS. LONGFORD:  Yes.  I'm
(18)             asking him to look at a different
(19)             image.
(20)         Q     My image 32.
(21)         A     You want to go to 32?  We're
(22) skipping loads of images, Counselor.  Do you
(23) want to skip loads of images because I have
(24) other numbers, if you want.
(25)         Q     There are additional images of
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(2) which you took measurements?
(3)         A     Yes.
(4)         Q     Okay.  Let's go through those,
(5) then.  Just walk us through them.
(6)         A     All right.  Fine.  Let us go to
(7) 54.  We were at 53.  We're going to go to 54
(8) now.
(9)                     MR. MILLER:  Why don't you
(10)             tell her what that means?
(11)         A     Fifty-four is 28, all right?  I'll
(12) remeasure it.
(13)                     MR. MILLER:  I thought we
(14)             just did that.
(15)                     THE WITNESS:  We did 53.
(16)         A     Here I get 7.
(17)                     MR. MALONEY:  Doctor, let me
(18)             stop you for a moment.  I thought
(19)             you said 53 was 28.
(20)                     MR. MORROW:  Yeah, so did I.
(21)                     THE WITNESS:  Oh, you're
(22)             right.
(23)                     MR. HALLENBECK:  Fifty-four
(24)             times two is 108.  There may be
(25)             double images here.
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(2)                     MR. MILLER:  Is that what's
(3)             going on?
(4)                     THE WITNESS:  Is that what's
(5)             going on here?
(6)         Q     I think he's right.
(7)         A     All right.  Fine.  Fine.  All
(8) right.  So now let's go -- next image I have is
(9) 55 and I wrote down in my notes 59.
(10)                     THE WITNESS:  Does that
(11)             synchronize with anybody?
(12)                     MR. HALLENBECK:  Yes.
(13)                     MR. MILLER:  Yes.
(14)                     THE WITNESS:  Can I have the
(15)             hard copy there --
(16)                     MR. MILLER:  Sure.
(17)                     THE WITNESS:  -- so I can
(18)             just verify what I'm saying?
(19)             Fifty-five I wrote down as 29.
(20)                     MR. MILLER:  That's with the
(21)             circle around it.
(22)                     THE WITNESS:  Yes.
(23)         A     And I wrote down a note, NM,
(24) non-measurable, okay?
(25)         Q     Okay.  Do you have an opinion,
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(2) though, as to whether or not the nuchal fold
(3) should be measurable on this image?
(4)         A     I do have an opinion.
(5)         Q     What is that opinion?
(6)         A     That it should not be measured.
(7)         Q     Okay.
(8)         A     We're moving ahead, okay?
(9)         Q     Okay.  You are on the next
(10) image --
(11)         A     I'm going to go now to -- I'm
(12) going now to 60, image 60.
(13)         Q     That's the cisterna magna?
(14)         A     Yes.
(15)         Q     I believe that corresponds with
(16) image 31; does that sound correct?
(17)         A     Right.  And I'm frankly not
(18) comfortable measuring this either.  I'm also
(19) writing on this.  I don't know how we're going
(20) on do this.
(21)                     MR. MILLER:  Don't.
(22)         A     Don't write on this.  This is an
(23) exhibit.
(24)         Q     I don't know what "this" is.  What
(25) is it that you're writing on?
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(2)         A     I'm not going to write on it.  I
(3) was writing on my exhibit.  All right.  I didn't
(4) write on it before, Kim, so don't worry about
(5) it.
(6)         Q     Okay.  All right.  So we're
(7) looking at image 60 for you, 39 for the rest of
(8) us and what does this image show?
(9)         A     This is a rotated image and it's
(10) showing the lateral ventricles with the choroid
(11) plexus.  You see this white over here?  This is
(12) a choroid plexus here and its increased
(13) sonodensity and the opposite side here does not
(14) have that sonodensity.  You see where the arrow
(15) is, Kim?
(16)         Q     Yes.
(17)         A     Doesn't have that, so it's not
(18) midline and the falx, which is this increased
(19) density, that straight line there, it's
(20) curvilinear.  This is not a good image.
(21)         Q     So you did not take any
(22) measurements from image --
(23)         A     I wrote down the numbers here of
(24) 60, but, frankly, I'm not exactly sure I want to
(25) use that number.
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(2)         Q     Okay.  So I just want to make sure
(3) that I'm following you.  So far the only image
(4) you've shown us on which you can take a
(5) measurement that you believe is reliable is
(6) image 53 for you, 28 for us; is that correct?
(7)         A     That's right.
(8)         Q     Okay.  All right.  Are there any
(9) other images on which you believe you can take a
(10) reliable measurement of the nuchal fold on the
(11) June 9th study?
(12)         A     No, there are no others, but I
(13) have to add that the measurements were obtained
(14) on image -- on my 61 which on everyone else's is
(15) 32.  And I'm sure counselor is right that
(16) they're duplicates.  You know, that's why, so
(17) it's 61 is 32 for everybody else and those --
(18) are we all looking now at 61?
(19)                     MR. MALONEY:  Yes.
(20)                     MR. MILLER:  Yes.
(21)         Q     Yes.
(22)         A     All right.  Now, I'd like to
(23) comment on why image number 61, a/k/a number 32,
(24) is a faulty image with faulty markings.  Should
(25) I do that now?
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(2)         Q     Yes.  Please do.
(3)         A     The first reason is and I've
(4) stressed before in my earlier part of the
(5) deposition the importance of symmetry.  Now,
(6) here is the falx cerebri.  You see this white
(7) line there?  That's a reasonably good position.
(8) Now, you take a look at -- this is the left
(9) cerebellar hemisphere and this is the right
(10) cerebellar hemisphere.  You see this curvilinear
(11) thing right here?  You see this comes out like m
(12) an outpouching?  Can I draw a picture and show
(13) it to you?
(14)         Q     Actually, why don't we --
(15)                     MR. MILLER:  Just show it on
(16)             the screen.
(17)         Q     We have that image printed out on
(18) paper.  Why don't you mark that one up?  I think
(19) that would make sense.
(20)                     MR. MILLER:  Only if you're
(21)             comfortable doing that.
(22)         Q     And we can just attach that as an
(23) exhibit.  You can pull it out from the packet.
(24)                     MR. MILLER:  With the
(25)             understanding that it's going to
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(2)             turn into an exhibit.
(3)         A     So let's just -- you see the
(4) cerebellum post -- you see this?
(5)         Q     Yes.  What I was saying is you can
(6) mark that up.
(7)         A     I don't know if I feel like
(8) marking a copy of somebody else's work and this
(9) is not the image he read it off of.  He did not
(10) read off these images, so I would probably be
(11) reticent.  These are -- these are copies of the
(12) screen, so I don't want to produce this as
(13) evidence if it gets down the road as evidence
(14) because this is not what he read off of.
(15)         Q     And I agree that he did not read
(16) off the piece of paper, but we're doing this for
(17) demonstrative purposes for the purposes of your
(18) deposition so we can understanding your
(19) testimony.
(20)         A     Will this be used in court is the
(21) question?
(22)                     MR. MILLER:  It will be used
(23)             in court for the purpose of what you
(24)             used it for here today, correct?
(25)                     What are you asking him to
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(2)             do?
(3)                     MS. LONGFORD:  I mean, he
(4)             was just explaining the anatomy here
(5)             and that's all he was doing, so I
(6)             was just going to say on that piece
(7)             of paper if you just want to label
(8)             what the anatomy is.
(9)                     MR. MILLER:  Go ahead.
(10)             That's fine.
(11)         A     What we have here -- I don't know
(12) how we're going to project this.
(13)                     MR. MILLER:  Just explain
(14)             it.
(15)         A     I'm going on draw it on here which
(16) is probably going to be best.
(17)                     MR. MALONEY:  Why don't we
(18)             mark that as an exhibit?
(19)                     MS. LONGFORD:  Yes, please.
(20)                     (Photocopy of a sonographic
(21)             image was marked as Haber Exhibit
(22)             No. 9 for identification, as of this
(23)             date.)
(24)         A     We have asymmetry of the
(25) positioning of the head with the left cerebellar
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(2) hemisphere different in appearance from the
(3) right cerebellar hemisphere.  You see a
(4) curvilinear density here which you really do not
(5) see here and as a consequence you can't have
(6) perfect positioning of the head.  This disparity
(7) in and of itself is enough to create an
(8) anomalous reading of the nuchal fold.
(9) Additionally, the nuchal fold is best measured
(10) midline.  The midline is the falx cerebri right
(11) in here.
(12)                     THE WITNESS:  Does everybody
(13)             see that white line there?
(14)         A     Is fibrous tissue right down to
(15) the middle of the cranium.  This is where it is
(16) and it has to be perfectly straight.  This is
(17) perfectly straight, but the head is rotated.
(18) This measurement should be midline at the same
(19) level of the falx cerebri.  This is off and we
(20) could all see that if we extend a plumb line it
(21) would be somewhere in here.  So as you go off
(22) midline, the nuchal fold will be less.  The
(23) nuchal fold should be measured midline.
(24)                     MR. MALONEY:  Kim, let me
(25)             ask a question here, if I may.
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(2)                     Can you go ahead and do the
(3)             measurement as if it's a straight
(4)             line, Doctor?
(5)                     THE WITNESS:  Would you
(6)             reask that question?
(7)                     MR. MALONEY:  Sure.  Can you
(8)             go ahead and do the measurement as
(9)             if it's a straight line as you just
(10)             demonstrated?
(11)                     THE WITNESS:  No, I wish I
(12)             could and I'll tell you why and I
(13)             know why they didn't to do it.
(14)                     You see here is the fat in
(15)             the marrow right here.  I know why
(16)             she chose this and you're going to
(17)             know why in a second.
(18)         A     You see the fat over here, Kim,
(19) right in here?
(20)         Q     I see where you're highlighting.
(21)         A     This is fat in the marrow or water
(22) and fat in the marrow.  It wasn't positioned
(23) right.  If it were positioned right, you would
(24) see the fat and the marrow right in here.  You
(25) don't see it because the head is rotated.  So
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(2) what the tech did thinking that she perhaps can
(3) get away with it is she measured to the off
(4) midline where she does see fat in the marrow
(5) which is over here.  Here is fat in the marrow
(6) and here is fat in the skin.  You measure where
(7) the fat gets lost in here to there and these
(8) measurements are off midline.  This diopter
(9) should be in the black rather than on the white.
(10) I'm going to blow this up, if I can.  I'm still
(11) on this side.  Sorry about that, everybody.
(12)               All right.  You see the cross --
(13) this cross right here?
(14)         Q     Yes.
(15)                     MR. MILLER:  Why don't you
(16)             for the record tell him --
(17)         A     The cross to the left near the
(18) one.  There's a cross near the one.  The cross
(19) here should be closer to the black.
(20)         Q     What part of the of the cross
(21) should be closer to the black?
(22)         A     The intersection between the
(23) vertical and the horizontal component.  This
(24) should have been a little bit closer to the
(25) black, but worse than that you see the cross
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(2) here?  The second cross, it's just to the right
(3) of the first cross which is next to the one,
(4) it's to the right where the mark -- where the
(5) arrow is, it's to the right of one is literally
(6) in the middle of the subcutaneous fat.  This
(7) cross, if it were on the side, should be where
(8) that marker is over there.  Can you see the
(9) arrow there?  Everyone see that arrow?  If you

(10) extend -- you see my arrow up here, everybody?
(11) That arrow, if it was at the level of the falx,
(12) I'll bring it down right now, it would be
(13) somewhere in here.  You could take a picture of
(14) that, if you want, Counselor.
(15)                     MR. MILLER:  I don't think
(16)             she has --
(17)                     THE WITNESS:  She has a
(18)             camera.
(19)                     MS. LONGFORD:  I've been
(20)             taking pictures as he's been going
(21)             through this.
(22)         A     So that cross, if it were midline,
(23) would be over here, but it would be somewhere in
(24) here.  If you extend the falx all the way down,
(25) it would be in here.  The bottom line is the
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(2) numbers -- this image is a bad image, number
(3) one.  It's rotated as evidenced by the
(4) cerebellar hemispheres no longer being
(5) symmetrical.  Number two, the crosses themselves
(6) were not midline.  And, number three, the
(7) crosses are in fat.  This is a worthless image.
(8) Any reading of 3.6 that was generated from this
(9) image is an image that if I were to review I
(10) would say, please go back and measure it.
(11)               If the technician had difficulty
(12) with that, I would just go inside and measure it
(13) myself.  If I did, I am confident those
(14) measurements would be much more closer to the
(15) measurement on image number 53, a/k/a, 28, which
(16) would have brought it at least to the mid-sixes,
(17) which would have been at a very high level of
(18) concern regarding the possibility of trisomy or
(19) another genetic abnormality which would have
(20) been further explored.  The numbers were wrong;
(21) the location was wrong; the image was rotated.
(22) Other than that it's a perfect slide.
(23)         Q     What plane is image for you 61,
(24) for us 32?  What plane is that image taken in?
(25)         A     It's in a rotated transaxial
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(2) plane.
(3)         Q     And if you could go back to 53,
(4) which is 28 for us, on what plane is that image
(5) taken in?
(6)         A     That is a transaxial plane, but
(7) I'm going to move this a little bit over here to
(8) be consistent.
(9)         Q     When you're saying you're going to
(10) move this a little bit over here, are you
(11) referring to the measurements?
(12)         A     Yeah, I'm going to change it a
(13) bit.  I'm going to change it a bit.  I gave a
(14) 6.7.  Change that to -- change that to 6.4.
(15)         Q     So now it's up to 6.4.  Can you
(16) zoom in like you did for the last -- like you
(17) did for image 32?  Can you zoom in on this one?
(18)         A     Yes.  Does that help?  You know,
(19) the more you zoom, the less the resolution, but,
(20) yes.
(21)         Q     I want to talk about the placement
(22) where you're taking your measurements from on
(23) this image.
(24)         A     Okay.
(25)         Q     And so what you have here I'm just
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(2) going to take a picture of it.  The measurement
(3) that you're taking there, that's midline; is
(4) that correct?
(5)         A     Yes.
(6)         Q     All right.
(7)         A     You could see if you extended that
(8) red line, it's very close.  I could even make
(9) some more finer adjustments to it, but it's
(10) pretty close to the same plane as the falx
(11) cerebri.
(12)         Q     And every time you make these
(13) subtle adjustments to it, it comes out with a
(14) different measurement?
(15)         A     That's right.  That's right.  But
(16) let me add that if goes from 6.7 to 6.4 where
(17) the upper limit is 4, 5, so these subtle
(18) adjustments in no way undermine the point.  The
(19) whole study was measured incorrectly in terms of
(20) the nuchal fold and I'm just doing this to be
(21) precise.  And accepting the fact that I'm not
(22) really contradicting myself, I make adjustments
(23) all the time in the real world of making
(24) measurements, so I'm going to be open with you
(25) and candid even if it sounds at first glance a
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(2) bit contradictory.  It's not.  These are
(3) hundredths of a centimeter, so you can just
(4) imagine the resolution that's demanded in this
(5) room with ambient light, with a less than
(6) opportune imaging system and all the reasons
(7) that we have discussed ad nauseam.
(8)                     MR. MILLER:  And, again, the
(9)             reason for what I put on the record.
(10)         A     But I'm going to be as honest and
(11) open with you even if that means the numbers are
(12) going to change a bit.
(13)         Q     So what we're looking at now,
(14) again, this is image 53 for you, 28 for us?
(15)         A     Right.
(16)         Q     It's your intention that this line
(17) that you have created which is measuring --
(18)                     MR. MILLER:  Are you leaving
(19)             for the day?
(20)         Q     Look at image 53 for you, which is
(21) our image 32.
(22)         A     No, no, 53 is 28.
(23)         Q     I'm sorry.  Strike that. I'm
(24) sorry.
(25)               Looking at image 53 for you which
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(2) is our 28, it's your testimony that the line
(3) that you have created to measure the nuchal fold
(4) which is measuring to me it looks like it says
(5) 5.4 mm.
(6)         A     You said 5.4?  No, that's 6.4.
(7)         Q     That's a six?
(8)         A     Oh, let's have counsel approve
(9) this because I don't want to --
(10)                     MR. MILLER:  That's a six.
(11)             You are seeing it as a six?
(12)                     MR. MORROW:  It's a six.
(13)         A     You want me to blow that up more?
(14) I will blow it up more.
(15)         Q     Well, hold on just a second.
(16)         A     You see 6.4 now?  That's 6.4.
(17)                     MR. MORROW:  Off the record.
(18)                     (Discussion off the record.)
(19)         Q     So was the resolution was better?
(20)                     MR. MILLER:  Again, for the
(21)             record, this is why I objected to
(22)             all of this being done, but
(23)             continuing on.
(24)         Q     It's your intention that that line
(25) that you have created to take the measurement of
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(2) the nuchal fold, if we were to continue that
(3) line out toward the left, then it would just be
(4) flush with the falx; is that right?
(5)         A     It would be reasonably flush.  I
(6) could make some more adjustments.  Once again,
(7) the more adjustments I'm going to make, the more
(8) you're going to comment that it's the fourth
(9) time I'm changing it, but I'm saying that it's

(10) within my level of comfort professionally that I
(11) would say -- let me just finish -- with the
(12) limitations that we have right now that this is
(13) a reasonably well put line and reflects very
(14) significant within the 80 level percentile of
(15) confidence that this baby is a strong candidate
(16) for a genetic abnormality which was missed.
(17)         Q     And the left point of that line
(18) where does that fall in terms of the anatomy,
(19) the line that you made on this image?
(20)         A     It reflects the posterior wall of
(21) the skull precisely where the measurements are
(22) to be obtained.  You go from the posterior wall
(23) of the occiput to the posterior aspect of the
(24) soft tissues and that's where it goes.
(25)         Q     And, Dr. Haber, the cursor that
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(2) you used to start and end your measurements,
(3) what size is that cursor?
(4)         A     Oh, I couldn't -- what's the size
(5) of the red line?
(6)         Q     No.  I'm talking about the
(7) actual --
(8)         A     The crosshairs?
(9)         Q     When you take measurements and you
(10) have to place the cursor on the study to make
(11) your start point, okay, what is the size of that
(12) cursor?  It's a few millimeters, correct?
(13)         A     No, I wouldn't say that at all.  I
(14) would say it's a fraction of a millimeter.  It's
(15) less than a millimeter.  You're talking about
(16) the thickness of the line, the red line?
(17)         Q     No.  I'm talking about when you
(18) make the start point --
(19)         A     Oh, the --
(20)                     MR. MILLER:  Let her finish.
(21)         Q     Before you draw the red line, when
(22) you take your cursor and place it on the image
(23) to have the start point of where to start taking
(24) that measurement, I mean, that cursor itself has
(25) some width to it, right?
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(2)         A     Yes.
(3)         Q     Okay.  And depending on the
(4) placement of that cursor that can add or take
(5) away a few millimeters from the measurement,
(6) correct?
(7)         A     No.
(8)         Q     No.  All right.  So other than
(9) image 32 for us, 61 for you, are there any other

(10) images from the June 9, 2010, study on which you
(11) can take a measurement of the nuchal fold?
(12)         A     No.
(13)         Q     All right.  And other than your
(14) opinions regarding the measurement of the nuchal
(15) fold, do you have any other criticisms of this
(16) study that amounts to a breach of the standard
(17) of care?
(18)         A     No.
(19)         Q     So I just want to make sure I
(20) fully understand your standard of care opinions
(21) with regard to -- strike that.
(22)                     MR. MALONEY:  Can we take a
(23)             break for just one second, Kim?
(24)                     MS. LONGFORD:  Sure.
(25)                     (Discussion off the record.)
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(2)                     MR. MALONEY:  This is Paul
(3)             Maloney speaking and I am going to
(4)             have to leave now.  It's about 3:35.
(5)             I have a 4:00 o'clock train back to
(6)             D.C. and I'm going to be out of town
(7)             tomorrow, so I need to be back today
(8)             and I was not able to get my train
(9)             to a later time.  I might be able to
(10)             do that, but I haven't been able to
(11)             do it as of yet and I do need to be
(12)             out of town tomorrow.
(13)                     We had some downtime today
(14)             in taking this deposition in trying
(15)             to figure out how to get the images
(16)             on the screen so that we could all
(17)             see them in two different locations
(18)             and there's a problem with the
(19)             images being as clear as they would
(20)             be and the resolution that it would
(21)             be based on what the doctor saw at
(22)             his house and what's the type of
(23)             machine that you have there?
(24)                     THE WITNESS:  It's a high
(25)             resolution monitor.
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(2)                     MR. MALONEY:  A high
(3)             resolution monitor.  So we don't
(4)             have that today and my suggestion is
(5)             that I be allowed to ask questions
(6)             at a follow-up deposition.  I will
(7)             not repeat the questions that Kim
(8)             has asked, but I probably have an
(9)             hour-and-a-half of questions.
(10)             Again, she may cover some of the
(11)             points that I was going to cover as
(12)             she continues on.  And I would like
(13)             to see whatever the high resolution
(14)             monitor would show with the
(15)             measurements that are reflected in
(16)             the report and we just don't have
(17)             that today, so for those reasons I
(18)             would like to continue the
(19)             deposition and leave it open.
(20)                     MR. MILLER:  And for the
(21)             record, in general, I don't have a
(22)             problem with that.  I would say that
(23)             I warned at a minimum counsel for
(24)             Dr. Becker that the purpose of this
(25)             deposition, if it was for
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(2)             measurement purposes, was going to
(3)             be a problem because we clearly
(4)             don't have the same resolution and
(5)             that in addition I did offer to do
(6)             it in Long Island but,
(7)             unfortunately, it was not able to be
(8)             done for scheduling purposes.  And
(9)             in general I don't have a problem
(10)             leaving the deposition open, so long
(11)             as it's not going to end up
(12)             subjecting the doctor to multiple
(13)             questions of the same nature, but I
(14)             understand you haven't had a chance
(15)             to ask any questions yet, so to that
(16)             extent --
(17)                     MR. MALONEY:  I asked one.
(18)                     MR. MILLER:  -- to that
(19)             extent I'm okay with somehow making
(20)             it work.
(21)                     MR. MALONEY:  Okay.  I
(22)             appreciate that.  Thank you for
(23)             accommodating me.
(24)                     MR. MILLER:  Wait.  I would
(25)             also like to object to the use of
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(2)             any of these pictures that are being
(3)             taken.  I understand there's
(4)             pictures being taken of the screen
(5)             and I am objecting to the use of
(6)             those pictures.
(7)                     MR. MALONEY:  All right.
(8)             Thanks.
(9)                     (Whereupon, Mr. Maloney left
(10)             the deposition.
(11)                     MR. MORROW:  Off the record.
(12)                     (Discussion off the record.)
(13)                     MS. LONGFORD:  I just wanted
(14)             to make it clear that I did not know
(15)             until this deposition started today
(16)             that the doctor was not going to
(17)             have a screen with him on which he
(18)             was comfortable rendering opinions
(19)             about these images.  I just want to
(20)             make that clear.
(21)                     MR. MORROW:  I have no
(22)             statement for the record, breaking
(23)             from tradition.
(24)                     MR. MILLER:  Off the record.
(25)                     (Discussion off the record.)



39 West 37th Street * New York, New York 10018 (800) NYC-FINK * (212) 869-3063
Fink & Carney Reporting and Video Services

50 (Pages 194 to 197)

Page 194

(1)                         Haber
(2)                     MR. MORROW:  There's been a
(3)             detailed off-the-record discussion
(4)             about how we continue this and it
(5)             has been concluded that we will
(6)             recess the deposition at this point
(7)             and resume the deposition at a time
(8)             mutually agreeable among counsel and
(9)             Dr. Haber and that all counsel will
(10)             have an opportunity to continue
(11)             questioning.  And, of course, we're
(12)             not going to duplicate what's
(13)             already been asked, but beyond that
(14)             we will all have an opportunity to
(15)             complete our questioning.  Everybody
(16)             agree?
(17)                     MR. MILLER:  Yes.
(18)                     MS. LONGFORD:  Yes.
(19)                     MR. HALLENBECK:  Yes.
(20)                     COURT REPORTER:  Just for my
(21)             purposes, I need to know who is
(22)             ordering the transcript and what you
(23)             need.
(24)                     MR. HALLENBECK:  An E-Tran
(25)             and mini with exhibits, please.
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(2)                     MR. MORROW:  E-Tran.
(3)                     MR. MILLER:  E-Tran.
(4)                     COURT REPORTER:  Is the
(5)             doctor going to read and sign?
(6)                     MR. MILLER:  Yes.
(7)                     MS. LONGFORD:  I'd like an
(8)             E-Tran with the exhibits and I don't
(9)             know if you have the ability there,

(10)             but what we've marked as exhibits I
(11)             assume those are copies he would
(12)             like to keep, so we can get copies
(13)             made and attached to the transcript.
(14)                     (Whereupon, at 3:46 o'clock
(15)             p.m., the deposition was adjourned
(16)             sine die.)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
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(1)

(2)                   C A P T I O N
(3)

(4) The Deposition of JORDAN HABER, M.D., taken in the
(5) matter, on the date, and at the time and place set
(6) out on the title page hereof.
(7)

(8)

(9) It was requested that the deposition be taken by
(10) the reporter and that same be reduced to
(11) typewritten form.
(12)

(13)

(14) The Deponent will read and sign the transcript
(15) of said deposition.
(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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(1)

(2)               C E R T I F I C A T E
(3)

(4) STATE OF________________________________:
(5) COUNTY/CITY OF_______________________________:
(6)

(7) Before me, this day, personally appeared
(8) JORDAN HABER, M.D., who, being duly sworn, states
(9) that the foregoing transcript of his/her
(10) Deposition, taken in the matter, on the date, and
(11) at the time and place set out on the title page
(12) hereof, constitutes a true and accurate transcript
(13) of said deposition.
(14)

(15)                       _________________________
(16)                            JORDAN HABER, M.D.
(17)

(18)

SUBSCRIBED and SWORN to before me this___________
(19)

(20) day of _____________, 2015, in the
(21) jurisdiction aforesaid.
(22)

(23) _______________________      _____________________
(24) My Commission Expires             Notary Public
(25)
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(1)
(2)           DEPOSITION ERRATA SHEET

RE:
(3) FILE NO.

CASE CAPTION: Pettiford  vs. Advanced Radiology,
(4) et al.

DEPONENT:  Jordan Haber, M.D.
(5) DEPOSITION DATE: June 9, 2015
(6) To the Reporter:

I have read the entire transcript of my Deposition
(7) taken in the captioned matter or the same has been

read to me.  I request for the following changes
(8) be entered upon the record for the reasons

indicated.
(9) I have signed my name to the Errata Sheet and the

appropriate Certificate and authorize you to
(10) attach both to the original transcript.

__________________________________________________
(11) __________________________________________________

__________________________________________________
(12) __________________________________________________

__________________________________________________
(13) __________________________________________________

__________________________________________________
(14) __________________________________________________

__________________________________________________
(15) __________________________________________________

__________________________________________________
(16) __________________________________________________

__________________________________________________
(17) __________________________________________________

__________________________________________________
(18) __________________________________________________

__________________________________________________
(19) __________________________________________________

__________________________________________________
(20) __________________________________________________

__________________________________________________
(21) __________________________________________________

__________________________________________________
(22) __________________________________________________

__________________________________________________
(23) SIGNATURE:_______________________ DATE:___________
(24)            Jordan Haber, M.D.
(25)
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(1)
(2)                     I N D E X
(3) Witness             Examination by:         Page
(4) JORDAN HABER, M.D.  Ms. Longford               3
(5)
(6)                  E X H I B I T S
(7) Haber

for Iden.           Description              Page
(8)

1      Notice to Take Deposition by Video      5
(9)        Conferencing

(10) 2      Curriculum vitae of Jordan Haber,       7
       M.D.

(11)
3      Report of Jordan Haber, M.D.           18

(12)
4      A typewritten note                     21

(13)
5      Report of Jane Corteville, M.D.        21

(14)
6      Article entitled Nuchal Skin-fold      22

(15)        Thickness in the Second Trimester,
       Influence of Imaging Angle and Fetal

(16)        Presentation
(17) 7      List of Dr. Haber's depositions        23
(18) 8      Curriculum vitae of Jordan Haber,      26

       M.D.
(19)

9      Photocopy of a sonographic image      176
(20)
(21)
(22)
(23) June 9, 2015
(24) New York, New York
(25)
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(1)
(2)                     C E R T I F I C A T E
(3) STATE OF NEW YORK  )
(4)                    ) ss.
(5) COUNTY OF NEW YORK )
(6)                     I, CAROL MELE, a Registered
(7)             Professional Shorthand (Stenotype)
(8)             Reporter and Notary Public of the
(9)             State of New York, do hereby certify
(10)             that the foregoing Deposition, of
(11)             the witness, JORDAN HABER, M.D.,
(12)             taken at the time and place
(13)             aforesaid, is a true and correct
(14)             transcription of my shorthand notes.
(15)                     I further certify that I am
(16)             neither counsel for nor related to
(17)             any party to said action, nor in any
(18)             wise interested in the result or
(19)             outcome thereof.
(20)                     IN WITNESS WHEREOF, I have
(21)             hereunto set my hand this 15th day
(22)             of June, 2015.
(23)                     _____________________________
(24)                           Carol Mele, RPR
(25)
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