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1	 (Witness sworn.) 

2
	

BARRY WENIG, M.D., 

3	 called as a witness herein, having been first duly 

4	 sworn, was examined and testified as follows: 

5	 EXAMINATION 

6	 BY MR. CLAUSEN: 

7	 Q.	 State your name, please. 

8	 A.	 Barry Wenig. 

9	 Q.	 Dr. Wenig, you were asked to bring some 

10 materials with you today. 

11	 Were you provided a copy of a Notice of 

12	 Deposition that had a list of materials that were 

13	 requested? 

14	 A.	 Yes. 

15	 Q.	 And specifically let me show you my Notice of 

16	 Deposition. And if you could look at this and see if 

17	 that is familiar to you? 

18	 A.	 Yes, it is. 

19	 Q.	 And did you bring with you any documents that 

20	 are responsive to this request? 

21	 A.	 Yes, I have them all here. 

22	 Q.	 Are there any materials regarding this 

23 matter, notes or anything else that you did not bring 

24	 with you? 

25	 A.	 No. I never take notes.
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1	 Q.	 Okay. So there are no notes; is that 

2	 correct? 

3
	

A.	 That is correct. 

4
	

Q.	 Are there any summaries of depositions that 

5 were provided to you? 

A.	 No. 

Q.	 Are there letters from Mr. Fellows or anyone 

6 

7

	

8	 in his office to you? 

	

9
	

A.	 Yes. All the letters are included. 

	

10	 Q.	 Are they kept separately, or are these 

	

11	 interspersed between the pile of materials that you have 

	

12	 there? 

	

13	 A.	 No, that's the chronological order of the 

	

14	 paperwork, all the paperwork that I got from 

	

15	 Mr. Fellows. 

	

16	 Q.	 What's in front of you there? 

	

17	 A.	 Yes. 

	

18	 Q.	 When were you hired in this matter, 

	

19	 Dr. Wenig? 

	

20	 A.	 I'm guesstimating approximately one year 

	

21	 ago because my first paperwork is from January of '07. 

	

22	 Q.	 Have you ever worked with Mr. Fellows 

	

23	 before? 

24	 A.	 Not to my knowledge. 

	

25	 Q.	 Had you ever worked with his partner,
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1	 Mr. Blake, or his former partner, Mr. Terry? 

2
	

A.	 I don't think so, no. 

3
	

Q.	 Have you ever been to Mexico, Missouri? 

4
	

A.	 No. 

5
	

Q.	 Have you ever been to Warrenton, Missouri? 

6
	

A.	 No. 

7
	

Q.	 I take it you do not know Dr. David Bowne who 

8	 is here in the room today, right? 

9
	

A.	 Just prior to meeting him, no. 

10	 Q.	 Have you prepared any type of report in this 

11	 matter? 

12	 A.	 No, I have not. 

13	 Q.	 Did you perform any type of literature search 

14	 in coming to any conclusions or reaching any opinions 

15	 that you have in this matter? 

16	 A.	 No, I did not. 

17	 Q.	 You reviewed the petition or the pleading, 

18	 the lawsuit that's been filed by Mr. Fellows; is that 

19	 correct? 

20	 A.	 Yes. 

21	 Q.	 Then are you aware that there are health 

22 care providers other than David Bowne who have been 

23	 sued? 

24	 A.	 Yes. 

25	 Q.	 In terms of any opinions you have, are those
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1	 limited to Dr. Bowne or do they also touch on other 

2 health care providers of Daniel Budd? 

	

3	 A.	 I think, in essence, they're limited to 

	

4	 Dr. Bowne. 

	

5	 Q.	 Why do you qualify it by saying in essence? 

	

6
	

A.	 Because there's some issues that relate to 

7 service provided by service providers employed by the 

8 hospital that touch on but in my opinion do not meet 

	

9	 standard of care issues but that related to, in my 

	

10	 view, activities that occurred during the course of 

	

11	 these events, so that's why I qualify it somewhat. 

	

12	 They're not, in my view, they're simply 

	

13	 not standard of care issues, and I don't know if that 

	

14	 matters from your perspective, that's why I qualified 

	

15	 it. 

	

16	 Q.	 Have you summarized in your own mind or 

	

17	 what your standard of care criticisms are of Dr. Bowne 

	

18	 in this matter? 

	

19	 A.	 Yes. 

	

20	 Q.	 Can you tell me what those are, just kind of 

	

21	 click them off for me? 

	

22	 A.	 It's not a clicking. 

	

23	 Q.	 Okay. Well let's see what you have got. 

24	 A.	 Essentially I believe that the major primary 

	

25	 standard of care issue resolves around the fact that



1 Mr. Budd was a patient who had a documented airway 

	

2	 obstruction situation, and that it was obligatory to 

3 meet the standard of care on the part of Dr. Bowne to 

	

4	 notify the appropriate individuals who were responsible 

	

5	 for the administration of the anesthetic during the 

	

6	 course of procedure in advance, morning of, preferably 

	

7	 before, but certainly no later than morning of the 

	

8	 surgical procedure, that this is going to be a difficult 

	

9	 airway and that Dr. Bowne needed to make the 

	

10	 appropriate individuals responsible, or aware would be a 

	

11	 better way of saying of the problem, and that he needed 

	

12	 to be there for the procedure. 

	

13	 Q.	 When you say be there for the procedure -- 

	

14	 A.	 Physically present at the time of the 

	

15	 induction, administration of anesthesia. 

	

16	 Q.	 Is that -- there may be some things that are 

	

17	 related to that, but is that basically the primary 

	

18	 criticism you have of Dr. Bowne? 

	

19	 A.	 Yes. 

	

20	 Q.	 Do you have any criticism of the time that 

	

21	 it took for him to perform a tracheotomy on Mr. Budd? 

22	 A.	 I would have a criticism potentially if I 

23	 could figure out actually how long it took, but 

24	 different reports from the different individuals 

25	 trying to piece together the various timetables are,
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quite frankly, very confusing to me from an absolute 

	

2	 perspective, and I don't think it's fair or 

	

3	 appropriate to offer an opinion under those 

	

4	 circumstances. 

	

5	 Q.	 Are you discounting Dr. Bowne's own 

6 testimony as to how long it took to perform the 

	

7	 procedure? 

	

8	 A.	 Well, I'll be very frank with you, I have 

9 performed more than my share of emergent tracheotomies, 

	

10	 and I don't think that there's really a good way that 

	

11	 the person performing it could fairly estimate or 

	

12	 identify what the actual time period was. 

	

13	 Q.	 So, in any event, you're not prepared and 

	

14	 don't plan on giving any opinions on the subject of the 

	

15	 timeliness of the tracheostomy; is that correct? 

	

16	 A.	 Depends -- 

	

17	 Q.	 The time in performing the tracheotomy? 

	

18	 A.	 Correct, yes. 

	

19	 Q.	 Do you have any criticisms of the timing of 

	

20	 the decision to trache this patient? 

	

21	 A.	 Well, in the overall picture of what 

	

22	 occurred, the answer to your question would be yes in 

	

23	 the sense that -- and this is a patient who, in essence, 

24	 could have had all of this situation avoided if an 

25	 elective tracheotomy had been performed.
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That's not to say that elective 

	

2	 tracheotomy would have necessarily been the first choice 

	

3	 of the administration of anesthesia, but it certainly 

	

4	 was the safest way to control the airway, and there are 

	

5	 issues related to that, and clearly we're going to go 

	

6	 into that. 

	

7	 But, I mean, I don't have a criticism 

8 per se that an emergent tracheotomy was done or how it 

	

9	 was done or how long it took, but I do have issues with 

	

10	 respect to the choice of not doing an awake, 

	

11	 non-emergent tracheotomy in this setting. 

	

12	 Q.	 When you say this setting, what do you 

13 mean? 

	

14	 A.	 Well, the facts as they related to 

	

15	 Mr. Budd's airway and potential for airway obstruction. 

	

16	 Q.	 On the issue of an elective tracheotomy, 

	

17	 can we put aside whatever thoughts you have up until 

	

18	 the time Dr. Bowne enters the operating room where 

	

19	 Daniel Budd is, okay? 

	

20	 I understand your primary criticism. 

21	 From that point on are you critical of Dr. Bowne in 

22	 terms of not performing an elective tracheotomy? 

23	 A.	 Well, from what I understand at the time 

24	 that Dr. Bowne came in to the actual room where the 

25	 procedure was being done, or the anesthetic was being
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1	 given, because the surgical procedure wasn't being done 

2	 at that point, that was an emergent situation, so, I 

3	 mean, the essential thing was to preserve the patient's 

4	 life at that point, so I don't think anyone can be 

5	 critical of the decision to do a tracheotomy, whenever 

6	 that decision was made. 

7
	

Q.	 Well, I guess my question is from the time 

8	 Dr. Bowne came in to that room until the time that he 

9	 did a tracheotomy, are you telling me you're not 

10	 critical of the period of time that passed there? 

11
	

A.	 Well, that goes back to my earlier point, 

12	 don't know what that period of time was. 

13	 Q.	 I understand that. You don't have enough 

14	 facts or information to give an opinion about that? 

15	 A.	 That's correct. 

16	 Q.	 I assume in order for you -- well, strike 

17	 that. 

18	 Your primary opinion relates to what you 

19	 contend as a failure on the part of Dr. Bowne to notify 

20	 anesthesia that Daniel Budd had a difficult airway and 

21	 that he needed to be there for the induction of 

22	 anesthesia; is that correct? 

23	 A.	 Yes. 

24	 Q.	 Did Dr. Bowne make any effort to notify 

25	 anesthesia of the patient's -- the condition of the
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1	 patient's airway? 

	

2
	

A.	 From the information that I was given, I 

	

3	 didn't see that to be the case. 

	

4	 Q.	 Do you consider his history and physical that 

	

5	 he performed to be a way of notifying anesthesia of the 

	

6	 patient's condition of his airway? 

	

7	 A.	 No. 

	

8	 Q.	 Why is that? 

	

9	 A.	 Because the fact that one writes something 

	

10	 down on a piece of paper doesn't relieve one of the 

	

11	 responsibility of discussing a difficult situation, or 

	

12	 a potentially emergent situation with individuals who 

	

13	 are going to be involved in that patient's care. 

	

14	 You can't make the assumption as a 

	

15	 clinician that what you believe is passing information 

	

16	 on to other caregivers is, in fact, doing that. You 

	

17	 can't make that assumption. 

	

18	 Q.	 If you're doing a procedure such as the one 

	

19	 that is involved in this case, do you expect that your 

20 history and physical would be read by a person 

	

21	 delivering anesthesia? 

22	 A.	 I expect that I will notify the individuals 

23	 responsible for anesthesia in advance. If they chose 

24	 following my discussion to read the history and physical 

25	 and any prior records that might be available, I would
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1	 assume that to be the case, but I never make the 

	

2	 assumption that somebody is going to read something and 

	

3	 that's going to be enough for me to believe that that 

	

4	 caregiver knows enough to care for that patient in a 

	

5	 difficult situation. 

	

6
	

Q.	 And my question was do you expect that your 

	

7	 history and physical will be read by an anesthesiologist 

8 who will be delivering anesthesia in a patient with a 

	

9	 condition such as Daniel Budd's? 

	

10	 A.	 I think that's hospital regulations in most 

	

11	 hospitals, yes. 

	

12	 Q.	 The answer to my question then is yes; is 

	

13	 that right, Doctor? 

	

14	 A.	 Yes. 

	

15	 Q.	 Thank you. 

	

16	 Have you reviewed Dr. Bowne's 

	

17	 deposition? 

	

18	 A.	 Yes. 

	

19	 Q.	 Have you reviewed the deposition of 

	

20	 Ross Nickoley? 

	

21	 A.	 Yes. 

22	 Q.	 Ed Schuessler? 

	

23	 A.	 Yes. 

24	 Q.	 Nancy Garrett? 

25	 A.	 Yes.
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1
	

Q.	 Joan Slaughter? 

2
	

A.	 Yes. 

3
	

Q.	 In your review of all these depositions, you 

4	 didn't take any notes? 

5
	

A.	 No. 

6
	

Q.	 Why not? 

7
	

A.	 So I won't have to produce notes to 

8	 attorneys. That's not to say it's a memory contest and 

9	 I remember everything exactly as it appears in the 

10	 deposition. 

11
	

Q.	 Has Mr. Fellows given you any sort of 

12	 timeline or anything that he has constructed? 

13	 A.	 No. 

14	 MR. FELLOWS: I think I did. Your file has 

15	 some stuff. Maybe you didn't look at it. 

16	 THE WITNESS: I didn't know that you coined 

17	 that a timeline. It didn't say at this time, at 

18	 this time, at this time if that's what you're 

19	 referring to. 

20	 MR. FELLOWS: I thought I did. If I 

21	 didn't -- there. 

22	 MS. DECKER: That. 

23	 THE WITNESS: I didn't know that that -- I 

24	 guess it is. Sorry. 

25	 MR. FELLOWS: You didn't look at it.
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1	 THE WITNESS: I skimmed through it, but I 

	

2	 didn't look at it. 

	

3	 BY MR. CLAUSEN: 

	

4
	

Q.	 So anyway -- we had a little discussion on 

	

5	 the record -- is there some sort of timeline chronology 

	

6	 that Mr. Fellows has provided you? 

	

7
	

A.	 Yes, there is. 

	

8
	

Q.	 Have you relied upon that in coming to your 

	

9	 conclusions here? 

	

10	 A.	 No, I have not. 

	

1 1 	 Q.	 So basically your criticisms of Dr. Bowne are 

	

12	 limited to prior to Daniel Budd going to the room in 

13 which the surgery was being performed and the fact that 

	

14	 he was not there at that time, correct? 

	

15	 MR. FELLOWS: I object. I think that 

	

16	 misstates his testimony significantly. You're just 

	

17	 saying just prior to him being brought there. His 

	

18	 testimony was morning of. 

	

19	 BY MR. CLAUSEN: 

	

20	 Q.	 Up to the time -- strike that. 

	

21	 Your criticisms of Dr. Bowne relate to 

22 any time up until the time Daniel Budd was actually 

23 brought into the surgical room and he wasn't there. 

24	 MR. FELLOWS: Again, if you're summarizing, 

25	 I think it misstates. If you're asking him a



	1
	 question -- 

	

2
	

MR. CLAUSEN: I'm just trying to find out -- 

	

3
	

it sounds to me like he's telling me he can't say 

	

4
	 anything beyond that point as to Dr. Bowne, so I'm 

	

5
	

just trying to find out if that's the case. 

	

6
	

THE WITNESS: Well, I don't have any 

	

7
	 criticisms of what Dr. Bowne did from the time that 

	

8
	

he entered the room until the time the procedure 

	

9
	

was terminated. 

	

10	 BY MR. CLAUSEN: 

	

11
	

Q.	 When you say the procedure, what do you 

12 mean? 

	

13	 A.	 The attempted intubation, tracheotomy. 

14	 Q.	 And do you have any criticisms after the 

15 procedure was terminated? 

16 

16
	

A.	 No. 

17	 Q.	 Now you perform procedures in your career 

18	 that were contemplated by Dr. Bowne to be performed on 

19	 Daniel Budd? 

20	 A.	 I don't know what he contemplated. 

21	 MR. FELLOWS: Objection, vague and 

22	 ambiguous. 

23	 Go ahead. 

24	 BY MR. CLAUSEN: 

25	 Q.	 Do you know what the surgery was that he was
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1	 scheduled to do? 

2
	

A.	 Yeah, but I don't know what he contemplated. 

3	 He could have contemplated anything. I don't know. I 

4	 know what he scheduled. 

5
	

Q.	 What he scheduled. Did you perform that 

6 procedure? 

7
	

A.	 Yes. 

8
	

Q.	 What is that procedure? 

9
	

A.	 Direct laryngoscopy and removal of, in this 

10	 particular case, laryngeal papillomas. 

11
	

Q.	 Can we refer to that as an MDL, micro 

12	 direct? 

13	 A.	 Yeah, we can. 

14	 Q.	 And define me for me what a papilloma is. 

15	 A.	 It's a wart in simple terms. 

16	 Q.	 Tell me about your practice presently, 

17	 Doctor. 

18	 A.	 Well, I see patients, I operate on them. 

19	 What specifically do you want to know? 

20	 Q.	 Tell me your typical week. Just tell me 

21	 briefly what a typical week would be. 

22	 A.	 Monday morning I see patients in one 

23	 hospital, Monday afternoon I see patients in another 

24	 hospital. Tuesday morning I see patients. 

25	 Q.	 In a clinic?
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1	 A.	 In my office, yeah. My office is currently 

	

2	 located	 in two separate hospitals. 

	

3	 Q.	 The same two hospitals you see patients in on 

	

4	 Monday? 

	

5	 A.	 Well, that's where I see the patients, the 

	

6	 clinic/office is in a hospital. 

	

7
	

Q.	 So when you say on Monday you see patients 

	

8	 at two different hospitals, they come into your office? 

	

9
	

A.	 Yeah, they come into my hospital. 

	

10
	

Q.	 They're not inpatients? 

	

11
	

A.	 No. 

	

12
	

Q.	 What are those hospitals? 

	

13
	

A.	 Evanston Northwestern Hospital and Glenbrook 

	

14	 Hospital. 

	

15	 Q.	 Then on Tuesday -- 

	

16	 A.	 And we rent -- my group rents office space 

	

17	 in the hospital facility, so we see -- all of us see our 

	

18	 patients	 in those particular facilities currently. 

	

19	 I also go to one other facility once a 

	

20	 month, which is not a hospital, but it's an outpatient 

	

21	 office. 

	

22	 Q.	 I'm just wondering a typical week. Tuesday 

	

23	 you say	 you see -- 

24	 A.	 Tuesday morning I see patients. Tuesday 

25	 afternoon most of the month is administrative.
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1	 Q.	 What does that mean? 

2	 A.	 Well, I'm chief of the department of 

3	 otolaryngology in our hospital system, so I have a lot 

4	 of administrative responsibilities in addition to 

5	 patient care responsibilities, so I try and use that for 

6 my administrative and/or research time. 

7	 Q.	 Okay. 

8	 A.	 One Tuesday afternoon a month I see patients 

9	 in this off-site facility. So three of the four, let's 

10	 say there are four in a month, are involved in 

11	 administrative/research, one clinical. 

12	 Q.	 Okay. 

13	 A.	 Wednesday morning I see patients after 

14	 we have some conferences, and then I operate Wednesday 

15	 afternoon. Thursday I operate all day. Friday is a 

16 rotating schedule between operating and seeing 

17	 patients. 

18	 Q.	 You also -- do you teach? 

19	 A.	 Yes. 

20	 Q.	 When do you teach? 

21	 A.	 I teach every day because I have residents 

22	 who are constantly with me. I have medical students who 

23	 are with me several times a week, today, for example. 

24	 And I have actual classroom teaching responsibilities 

25	 twice a week for two separate periods of six weeks
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1	 during the year. That's my choice. 

2	 Q.	 so is there typically a resident that is 

3	 assisting you or actually performing the surgeries that 

4	 you do? 

5	 A.	 Yes. 

6
	

Q.	 That would be basically all the time; is that 

7	 correct? 

A.	 Yes. 8 

9 Q.	 Let's say on a typical surgery day for you, 

10	 let's say, a Thursday, that's a day you generally do 

11	 surgery all day? 

12	 A.	 Yes. 

13	 Q.	 Is the -- strike that. 

14	 Do you work from time to time with CRNAs 

15	 as well as medical doctors who are anesthesiologists? 

16	 A.	 I can't say every case, but the majority of 

17	 cases are -- have an involvement of a CRNA, yes, some 

18	 have an actual anesthesia resident, but the vast 

19 majority are CRNAs. 

20	 Q.	 And are those	 are the anesthesia 

21	 providers, are those assigned the first thing in the 

22	 day to each patient that you're going to be performing 

23	 surgery on? 

24	 A.	 Yes, they appear on the schedule. 

25	 Q.	 So that you know who your anesthesiologist is
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1	 going to be or anesthetist is going to be for each case 

	

2	 at the beginning of the day? 

	

3	 A.	 The short answer is yes, but in Illinois we 

	

4	 don't have the same rules that you have in Missouri. We 

	

5	 have to have an attending anesthesiologist with a CRNA. 

	

6	 CRNAs don't have independent anesthesia privileges. 

	

7	 Q.	 What do you mean by -- so what's the role of 

	

8	 an attending anesthesiologist when a CRNA is involved 

	

9	 generally? 

	

10	 A.	 The CANA will initially see the patient, 

	

11	 present the patient to the anesthesia attending, or 

	

12	 sometimes the anesthesia attending, if the CANA is busy, 

	

13	 will see the patient first and then the CANA will see 

	

14	 the patient. 

	

15	 The patient is brought into the room, 

16 either with the anesthesia attending physically there at 

	

17	 the time the patient is brought into the room or shortly 

18	 thereafter they're notified that the patient is in the 

	

19	 room; and no patient will be intubated or extubated 

	

20	 unless an attending anesthesiologist is present. 

21	 Q.	 And is that your understanding that's 

22	 required by either Illinois law or regulations? 

23	 A.	 That's my understanding, yes. 

24	 Q.	 So if you have eight cases in a day, if you 

25	 look at a schedule at eight o'clock in the morning, you
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1	 know who the attending anesthesiologist is going to be; 

2	 is that correct? 

3
	

A.	 In theory, yes. 

4
	

Q.	 What do you mean by in theory? 

5
	

A.	 Because sometimes people could be post call 

6	 and they will be leaving at one or two or whatever, I 

7	 don't know what the anesthesia schedule is like, or it 

8 could be later in the day as the cases are going and 

9 somebody is leaving and they switch up anesthesiology 

10	 attendings or CRNAs at three or four o'clock switch up, 

11	 I don't know what their particular schedule is like. 

12	 I always ask them, though, because we 

13 did have issues, and I found that we were having 

14 multiple rotating attendings per cases, and when I was 

15	 trying to discuss the cases with the attendings at the 

16 beginning of the morning they would say, "Well, I'm only 

17	 going to be there for this case, so you need to talk to 

18	 so and so for the next case," so I found that that 

19	 currently isn't the situation basically because we had 

20 meetings to discuss that with respect to continuity of 

21	 care, so I will personally know or ask a CRNA, "How long 

22	 are you going to be here today?" 

23	 Then I'm going to ask the attending, "How 

24	 long are you going to be here today," so I have an idea 

25	 who I need to talk to when.
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1	 Q.	 You don't have some meeting at the beginning 

2	 of the morning to discuss every one of your cases that 

3 you're going to be performing with someone from 

4	 anesthesia, do you? 

5	 A.	 Officially? No. 

6	 Q.	 What do you mean by officially? 

V	 A.	 Well, I mean there's no hospital policy that 

8	 says that. 

9	 Q.	 I'm not asking about policy, I'm asking what 

10	 you do, I'm not asking anything about any policies, I'm 

11	 just asking what your procedure is. 

12	 A.	 My procedure is that I come in the morning, 

13	 I find the attending -- I find the attending 

14	 anesthesiologist, I find the CANA. I say, "Okay, this 

15	 is what we're doing today. This case is a potentially 

16	 difficult airway, this case isn't." 

17	 I always put on the schedule difficult 

18	 airway. I know that there are certain attending 

19	 anesthesiologists who are more comfortable with airways 

20	 than others. 

21	 I make sure that I'm not assigned someone 

22	 who is not comfortable with an airway, but when I do 

23	 have difficult cases in advance, I make sure that they 

24	 know about it. 

25	 Q.	 What you're telling me is that sometimes by
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1	 the end of the day it may end up being a different 

2 person than you thought was going to be delivering the 

	

3	 anesthesia, correct? 

	

4	 A.	 Correct. 

	

5	 Q.	 You need then to talk to that person about 

	

6	 your particular concerns as to a patient, correct? 

	

7	 A.	 Not only I do, but my attending -- the 

	

8	 attending of the day I discuss it with him and I say, 

	

9	 "Please let whoever is taking over for me know that 

	

10	 this is going to be a difficult case." 

	

11	 So the answer is yes. 

	

12	 Q. 	 Do you have a -- tell me about the -- how 

13 many different places do you perform surgery? 

	

14	 A.	 Well, I have privileges at three different 

	

15	 hospitals, but I only operate pri-	 I don't only, but 

	

16	 other than emergent or unusual situations, almost 

	

17	 uniquely at one of the three. 

18	 Q.	 Which one is that? 

	

19	 A.	 Evanston Hospital. 

20	 Q.	 And is -- tell me about that. 

21	 Is that just an area where ENT 

22 procedures are being performed? 

23	 A.	 No. 

24	 Q.	 Is it generally outpatient procedures? 

25	 A.	 Is what generally outpatient?
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1	 Q.	 Do you generally perform outpatient 

2	 procedures? 

3	 A.	 Me personally? 

4	 Q.	 Yes. 

5	 A.	 Some are outpatient, some are inpatient. 

6	 Q.	 What do you call the area where surgery is 

7	 performed? 

8	 A.	 The operating room. 

9	 Q.	 Okay. Then what do you call the individual 

10	 areas where surgery is performed in the operating room? 

11	 A.	 Room 1 and whatever. 

12	 Q.	 How many rooms are in this operating room? 

13	 A.	 Right now we have 12. They're building a new 

14	 theater. It's going to have 16, I think. 

15	 Q.	 And you share that with persons of your 

16	 specialty, correct? 

17	 A.	 Yes. 

18	 Q.	 General surgeons? 

19	 A.	 Yes. 

20	 Q.	 Orthopedic surgeons? 

21	 A.	 Yes. 

22	 Q.	 Any other -- what other specialties would be 

23 performing surgery? 

24	 A.	 Any specialty you can name. 

25	 Q.	 How many -- typically how many
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1	 anesthesiologists or anesthetists or anesthesiologists 

2	 are in that area when you're working? 

3	 A.	 I honestly can't answer your question. I 

4	 know there's at least one nurse anesthetist and/or 

5	 resident per room, and then there are additional, I 

6	 don't know what number additional, three, four, five, 

7	 whatever they keep in addition for other 

8	 responsibilities, switch up, give lunch, whatever they 

9 do, and I know that at a minimum there are -- or there 

10	 is one anesthesiologist per two rooms. They are never 

11	 given more than two rooms of responsibility. I don't 

12	 know how many total there are. 

13	 Q.	 When you say one anesthesiologist, this would 

14	 be in effect a supervising anesthesiologist over two 

15	 CRNAs, is that what you're saying basically? 

16	 A.	 Potentially, yes. 

17	 Q.	 So the answer to the question I asked you 

18	 previously is that you don't necessarily know at the 

19 beginning of the day which anesthetist or 

20	 anesthesiologist is going to be performing each of 

21	 your -- performing anesthesia on each of the procedures 

22	 that you're going to be doing that day, correct? 

23	 MR. FELLOWS: I object to the form. It's 

24	 been asked and answered. 

25	 THE WITNESS: No, that's not what I said. I
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1	 said that there's a schedule, there's a listed 

2	 anesthesia attending, a listed CRNA or resident, 

3	 and depending on when those individuals have to 

4	 switch up timewise, it could be five o'clock and 

5	 we could be done and we have the same team for the 

6	 whole day. 

7	 BY MR. CLAUSEN: 

8
	

Q.	 But there's also circumstances where you 

9	 don't have the same team for the whole day? 

10	 A.	 Yes, that's true. 

II	 Q.	 And so at the beginning of the day you can 

12	 look at your schedule and see who is contemplated to be 

13	 assisting you, but it may not work out that way by the 

14	 end of the day, correct? 

15	 A.	 That's correct, yes. 

16	 Q.	 How are you notified as to -- well, strike 

17	 that. 

18	 Go through the process. Let's assume 

19 you have a patient who you understand has a condition 

20	 that's similar to Daniel Budd. And do you have an idea 

21	 of that from reviewing Dr. Bowne's history and physical, 

22	 right? 

23	 A.	 Yes. 

24	 Q.	 Do you have any criticisms of his history and 

25	 physical?
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A.	 No. 

2	 Q.	 You have a patient like him where it's your 

3	 hospital in Evanston, Illinois. When he comes in to the 

4	 hospital, where does he go? 

5	 A.	 To an Ambulatory Surgical Unit. 

6	 Q.	 ASU? 

7	 A.	 Yes. 

8	 Q.	 And is the ASU separated presumably from the 

9	 operating room? 

10	 A.	 Yes. 

11	 Q.	 And do you see that patient in the ASU? 

12	 A.	 Typically not. 

13	 Q.	 What is your understanding as to what is done 

14	 with the patient in ASU? 

15	 A.	 The nurses check all the records, make sure 

16	 that the consent is signed, maybe start an IV, maybe not 

17	 start an IV, basically do the paperwork that's essential 

18	 legally to get a patient ready to go to the operating 

19	 room. 

20	 Q.	 Typically you don't see the patient there? 

21	 A.	 No. Typically not. Sometimes yes, but 

22	 rarely. 

23	 Q.	 And then who brings the patient, if you know, 

24	 from ASU to the operating room? 

25	 A.	 Well, there's one person in the holding area,
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1	 for lack of another term. 

2	 Q.	 This is -- we're not talking about the ASU 

3 any more? 

4	 A.	 No, we're talking in the operating room, and 

5	 is told, "Will you please call so for so and so 

6 patient?" They then call transport and transport brings 

7	 the patient to the holding area. 

8	 Q.	 Physically how far is the ASU at the hospital 

9 where you perform most of your surgeries from the 

10	 holding area? 

11	 A.	 Currently I'd say it's about a couple left 

12	 turns and a corridor, so, I don't know, depending on 

13 where in the ASU you are, it could be 50 yards, 

14	 60 yards, something to that effect. 

15	 Q.	 And then are family members or person's 

16	 friends or people that are concerned about the patients 

17	 that are there with them, are they in the ASU? 

18	 Do they stay in the ASU or is there a 

19	 waiting area? 

20	 A.	 They actually -- my experience has been they 

21	 accompany the patient to the operating area, let's put 

22	 it that way, and then they'll say good-bye to the 

23	 patient, and then they'll go wait. We have a special 

24	 waiting area for them that they can go wait. 

25	 Q.	 You say the operating area. Is that outside
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1	 of the operating room? 

	

2	 A.	 No, well, there's one way into the operating 

	

3	 rooms, and so -- a door with a sign. You can't go in 

	

4	 there. One way is to the ICU and one way is to the 

	

5	 operating rooms, so at that point visitors are asked not 

	

6	 to go in there. 

	

7	 Q.	 They kind of follow the patient back to the 

	

8	 operating room? 

	

9	 A.	 Usually. 

	

10	 Q.	 Then where do they go? 

	

11	 A.	 Excuse me, except for parents. Parents 

	

12	 usually with little kids usually go in to a special 

	

13	 area within the inner sanctum, so to speak, and 

	

14	 sometimes they actually walk their kids back into the 

	

15	 room where the surgery is going to be performed, but 

	

16	 usually they leave them there, so they have special 

17	 privileges. 

	

18	 Q.	 How far is the waiting area for these family 

19 and friends from the operating rooms? 

	

20	 A.	 It's about halfway, it's the ASO and then the 

	

21	 operating room and then in between slightly to the side 

	

22	 is the waiting area. 

	

23	 Q.	 Then there's doors that separate this hallway 

24	 going into the operating rooms, correct? 

25	 A.	 Yes.
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1	 Q.	 So this decision -- the decision to have the 

2	 patient be brought to the holding area is not a decision 

3	 that you play a part in, correct? 

4	 A.	 Oh, sure it is. If it's a to-follow case, 

absolutely. 

6	 O.	 So is someone communicating with you as to 

7 when -- or are you communicating with somebody as to 

8	 when your next patient is to be brought? 

9	 A.	 Yes. 

10	 Q.	 Then that -- you either tell that person 

11	 that's in charge of traffic in and out of the holding 

12	 area or someone else tells them, is that how it works? 

13	 A.	 Usually what happens is if I'm scrubbed I'll 

14	 tell the circulating nurse, "Can you please call for the 

15	 next patient," and they'll make that call. Sometimes 

16	 if I'm not scrubbed or scrubbed out, I'll go over there 

17	 myself and tell them. Typically I ask the nurses to 

18	 call for the patient. 

19	 Q.	 When you say when you're not scrubbed, does 

20	 that mean there's some procedures where the resident 

21 performs and you just observe? 

22	 A.	 If they're closing, you know, the residents, 

23	 and I don't have to be there to close, you know, I take 

24	 my gloves off, I walk out, go to the holding area. 

25	 Q.	 What's the difference between being not
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1	 scrubbed and scrubbing out? 

	

2	 A.	 Well, there's some procedures you don't have 

	

3	 to scrub for. They're not sterile procedures. For 

	

4	 example, there are people, and I don't know if Dr. Bowne 

	

5	 is one of these people, but there are people who put on 

	

6	 a gown and gloves and wash before they do an MDL, as 

	

7	 you call it, I don't, so it's not sterile in my view, so 

	

8	 I don't need to do that, but there are people who do 

	

9	 that. 

	

10	 Q.	 So your general process is that you call for 

	

11	 your next patient basically when you're starting on the 

	

12	 previous patient -- 

	

13	 A.	 No. Not at all. 

	

14	 Q.	 When you're about to finish? 

	

15	 A.	 Yeah. 

	

16	 Q.	 So when you're about finished with the 

17 patient you tell the circulator to have someone bring 

18	 your next patient? 

	

19	 A.	 Correct. 

20	 Q.	 And then what do -- after your surgery, do 

21	 you see	 do you go see family or friends and talk to 

22	 them about the procedure? 

23	 A.	 Yes. 

24	 Q.	 Do you do that before or after you, I assume, 

25	 see the patient in the holding area?
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1	 A.	 Always before. 

2	 Q.	 Is there a set period of time that you'll 

3	 spend with a patient's family or friends following the 

4	 performance of a procedure by you or your residents? 

5	 A.	 No. 

6	 Q.	 Where do you visit with the family and 

7	 friends, in this area that we talked about in between 

8 ASU and the operating rooms? 

9	 A.	 Yes. 

10	 Q.	 Are there private rooms that you go into 

11 

12	 A.	 There are private rooms that one can go into. 

13	 I generally don't. I generally meet with the families 

14	 in the group waiting area. 

15	 Q.	 And are you usually accompanied by a resident 

16	 or a medical student? 

17	 A.	 Rarely. That's my responsibility. I always 

18	 go to talk to families. 

19	 Q.	 Isn't that part of the educational process 

20	 for them to see you do that? 

21	 A.	 Well, it would be, but, generally speaking, 

22	 they're busy doing paperwork and things like that, so it 

23	 is just time ineffective to do that. Sometimes they 

24	 will accompany me, but most times not. 

25	 Q.	 After the surgery typically you will go and
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1	 see family or friends if there's someone there to tell 

2	 them how it went, correct? 

3	 A.	 Right, and I always ask the patient in 

4	 advance, "Do you have anyone here you want me to talk to 

5	 or make a phone call," whatever. 

6	 Q.	 The time you meet with the family or friends 

7	 following the surgery, it's not a set time, correct? 

A.	 No. You have to understand I operate on a 

9	 lot of cancer patients as well and it takes a little 

10 more time to talk to them, go over things. 

11	 Q.	 Then typically what do you do after you have 

12 met with family and friends? 

13	 A.	 Then I go back into the operating area, make 

14	 sure that the patient gets from the room that I'm in to 

15	 the recovery room, the previous patient. 

16	 Q.	 Okay. 

17	 A.	 Then I will go say hello to the next patient. 

18	 Q.	 The previous patient, when you have left that 

19 patient and gone to talk to family, are you saying 

20	 there's a resident there finishing up the patient 

21	 usually or attending to the patient? 

22	 A.	 Well, that could be a scenario or we could be 

23	 completely finished and then they're waking the patient 

24	 up and I'm leaving. 

25	 Q.	 So then that patient is brought -- you don't
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1 bring the patient to the recovery room, do you? 

2	 A.	 Generally not. Sometimes I do, but most 

3	 times I don't. 

4	 Q.	 Then you go see the next patient in the 

5	 holding area; is that right? 

6	 A.	 Correct. 

7	 Q.	 Is there ever an occasion where you are 

8	 interrupted in your trip from seeing family and friends 

9	 of the previous patient and getting back into the 

10	 operating rooms? 

11	 A.	 Yeah, there are times I get paged, there are 

12	 things that happen, sure. 

13	 Q.	 All right. There are times you make cell 

14	 phone calls, use your cell phone? 

15	 A.	 Yeah. 

16	 Q.	 Is there a standing -- strike that. 

17	 Are any of your patients brought in to 

18	 an actual operating room like Room 1, 2, 3, however 

19	 they're numbered, and anesthesia is begun without you 

20	 physically present? 

21	 A.	 No. 

22	 Q.	 Are there any exceptions to that? 

23	 A.	 No. 

24	 Q.	 Is that based on your personal standards or 

25	 hospital regulations that you're aware of or both?
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1	 A.	 To the best of my knowledge, it's hospital 

2	 regulations. 

3	 Q.	 Do you know, in fact, if it is? 

4	 A.	 I know it is, yes. 

5	 Q.	 And is that related to physicians in your 

6	 specialty or any surgical procedure? 

7	 A.	 Any surgical procedure because there's all 

8	 these issues that anesthesia has legal responsibilities 

9	 for and they won't administer sedation of any type 

10	 unless a site is marked or something is done where they 

11	 know for a fact that the surgeon has talked to the 

12	 patient before being brought there. 

13	 Q.	 When you say a site is marked, do you mean 

14	 like where the physician indicates where the surgery is 

15	 going to be performed? 

16	 A.	 Yes. 

17	 Q.	 That could have happened before the patient 

18	 is brought into the room? 

19	 A.	 Not in our hospital. 

20	 Q.	 So they don't do that -- the surgeon doesn't 

21	 do this marking out in the ASU or in the holding area? 

22	 A.	 No, they're not allowed to -- and I can tell 

23	 you for a fact	 it's done in the holding area, yes, 

24	 but that's hospital policy because I have read that 

25	 policy, so I know because we have had issues about what
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1	 kind of marking you can make so I know. 

2	 Q.	 I'm distinguishing between the holding area 

3	 and the actual operating Room No. 1, 2, 3 or 4. 

4	 A.	 Okay. 

5	 Q.	 So you said the patient has to be marked 

6 before anesthesia can be commenced, correct? 

7	 A.	 Well -- 

8	 Q.	 Is that what you said? 

9	 A.	 Yeah, but our anesthesiologists see the 

10 patients in the holding area and they bring the patients 

11	 with the surgeon or the resident physically back to the 

12	 operating room, so the anesthesia people will not 

13	 administer sedation until the surgeon has actually 

14	 physically seen the patient, and, if necessary, mark 

15	 them. 

16	 Q.	 So in your -- at your hospital where you 

17	 operate primarily, the surgeon or a resident is working 

18	 under you, you both bring the patient in to the 

19	 operating room together? 

20	 A.	 With anesthesia, yes. 

21	 Q.	 Do you have an opinion as to -- strike that. 

22	 Is it your belief that at some point 

23 Dan Budd was in a holding area such as what you have 

24	 described in the operating room area of Audrain Medical 

25	 Center?
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A.	 Yes. 

2	 Q.	 Do you have an opinion one way or another 

3 whether or not Dr. Bowne was aware that he was in that 

4	 holding area? 

5
	

A.	 It's very difficult to give you an absolute 

6	 yes or no because there are conflicting pieces of 

7	 information regarding that particular point. 

8	 Q.	 So is it a fair statement that you don't 

9 believe you have sufficient information to give an 

10	 opinion as to that? 

11
	

A.	 That's a fair statement. 

12
	

Q.	 I'm not sure -- 

13
	

MR. CLAUSEN: Let's go off the record just 

14	 a second. 

15	 (Discussion off the record.) 

16	 MR. CLAUSEN: Let's go back on. 

17	 BY MR. CLAUSEN: 

18	 Q.	 Do you have an opinion as to whether or not 

19	 Dr. Bowne actually saw the patient in 	 when I say saw, 

20	 I mean made some kind of contact with him in the holding 

21	 area? 

22	 A.	 Yes. 

23	 Q.	 What's that opinion? 

24	 A.	 My opinion is that my reading of the records 

25	 doesn't indicate that Dr. Bowne actually saw Mr. Budd in
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1	 that area. 

2	 Q.	 Do you believe that Dr. Bowne violated the 

3	 standard of care by making a cell phone call in between 

4	 the surgery previous to Daniel Budd's surgery and the 

5	 surgery for Daniel Budd that was contemplated? 

6	 A.	 Just by the fact that he made a cell phone 

7	 call? 

8	 Q.	 Yes. 

9	 A.	 That in and of itself is not a violation of 

10	 the standard of care. 

11	 Q.	 Now how does a paging system work in -- well, 

12	 strike that. 

13	 Is there a paging system in the operating 

14	 rooms area of your hospital? 

15	 A.	 Yes. 

16	 Q.	 And is it a discreet paging system inside of 

17	 that area? 

18	 A.	 Yeah, it is for the holding area, the 

19	 recovery area and the 12 operating rooms. 

20	 Q.	 But that does not encompass the ASU or the 

21	 patient waiting area where you visit patients? 

22	 A.	 Correct, and I told you about those doors 

23	 that people can't go through, that is where it stops. 

24	 Q.	 Are you paged on that -- do you get paged in 

25	 the operating rooms area including the holding area and
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1	 the recovery area from time to time? 

2
	

A.	 Oh, yes. 

3
	

Q.	 What would be a typical situation where you 

4	 would be paged? 

5
	

A.	 They would say -- because of HIPAA standards, 

6	 they can't use names, of course, but they would say the 

7	 next patient in room, whatever the number is, is here. 

8	 It's letting everyone know that the patient is there, I 

9	 have to come and see the patient. 

10	 If it's obviously an emergent situation, 

11	 they'll say doctor so and so please come to room 

12	 whatever it is or please come to recovery. 

13	 Q.	 So in terms of the -- one of your patients 

14	 being brought into an actual operating room where the 

15	 surgery is going to be performed, you're basically 

16 saying that cannot happen at your facility because the 

17 process that they have in place where the surgeon or a 

18	 resident has to be with the anesthetist or 

19	 anesthesiologist before the commencement of anesthesia, 

20	 correct? 

21	 A.	 Yes. 

22	 Q.	 I take it you have never met Daniel Budd? 

23	 A.	 No. 

24	 Q.	 Never met hiswife? 

25	 A.	 No.
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1	 Q.	 Am I safe to assume you're not critical of 

2	 Dr. Bowne's	 of the surgical procedure that Dr. Bowne 

3	 intended to perform upon Mr. Budd? 

4	 A.	 No, I'm not critical of that. 

5	 Q.	 When you reviewed Dr. Bowne's deposition, was 

6	 there anything that he said as you sit here right now, 

7	 that struck you as just not being believable or not 

8 being credible based on your experience as a physician? 

9
	

A.	 Well, I wouldn't use the words believable 

10	 or credible, but there is at least one issue that I 

11	 found troubling and that's the issue of the tracheotomy 

12	 that we referred to before. 

13	 Although I grant you that there is some 

14	 literature that alludes to the potential spread of 

15 papilloma by the performance of a tracheotomy, I think 

16	 that in Mr. Budd's case, or a patient like Mr. Budd 

17 where you have an individual who has near total 

18	 obstruction of the airway as a result of papilloma, even 

19 under ideal circumstances you are going to be passing an 

20	 endotracheal tube through that area. 

21	 I don't see any difference in the risk, 

22	 if you accept the fact that you can see papillomas, and 

23	 I'm not saying that that's the case, but I don't see any 

24	 difference at all in the risk of putting an endotracheal 

25	 tube and forcing it through an airway that's obstructed



1 by papillomas to doing a low tracheotomy where you 

2	 totally bypass the papillomas, and that's an issue that 

3	 I have problems with. 

4
	

Q.	 Okay. So you said something in the middle of 

5	 that opinion that was a bit of a qualifier, and that is 

6	 to the extent that you could see the papillomas or 

7	 visualize the papillomas? 

8
	

A.	 No, what I'm saying is that a patient like 

9 Mr. Budd who has known papillomas that were visualized 

10 before the procedure and that they are nearly totally 

11	 obstructing or significantly obstructing the airway, 

12	 there's not a lot of room around them to atraumatically 

13	 pass an endotracheal tube. 

14	 So when an anesthesiologist exposes the 

15	 larynx and passes the endotracheal tube, the likelihood 

16	 is that that's going to be an intubation that's going to 

17	 force at least, in fact, a portion of the papillomatous 

18	 growths into the airway, so, in theory, you would be 

19	 seeding the airway with that particular maneuver. 

20	 Q.	 Okay. 

21	 A.	 I don't see any difference between that, 

22	 which has to happen, because you're working in a nearly 

23	 obstructed airway and the theoretical consideration of 

24	 doing a tracheotomy well below the papillomas where you 

25	 would not be seeding it, but, in theory, you could seed

42 
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1	 it. 

2	 Q.	 That's more of a criticism that really 

3	 doesn't go to the standard of care as it relates to this 

4	 case? 

5	 A.	 No, it's not a standard of care issue, it's a 

6	 criticism, that's correct. 

7	 Q.	 Okay. Well it's a criticism of his thought 

8	 process as opposed to his care of Daniel Budd? 

9	 A.	 Correct. You asked me if in his 

10	 deposition I found -- 

11	 Q.	 I appreciate that because I thought we talked 

12	 about the tracheotomy. I just want to make sure we're 

13	 not back to the standard of care criticism against 

14	 Dr. Bowne. We haven't? 

15	 A.	 No, we don't. 

16	 Q.	 I take it you have no opinions as to 

17	 Dan Budd's life expectancy, or do you? 

18	 A.	 No. 

19	 Q.	 Do you have any opinions about any future 

20	 needs for any surgical procedures for him? 

21	 A.	 I would imagine if he had recurrent 

22 papillomas at some point now or in the future he would 

23	 need to have those taken care of. 

24	 Q.	 Anything else? 

25	 A.	 From the otolaryngology perspective, no.
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1	 Q.	 Or any other perspective that you know. I'm 

2	 just trying to find out what you're going to give 

3	 opinions about. I assume you're not planning to give 

4	 opinions about anything perhaps other than in your 

5	 specialty; is that right? 

6
	

A.	 I mean there's a lot of things that went on 

7	 in my training and my practice where I work together 

8	 with anesthesiologists and in theory I could give an 

9	 opinion regarding the anesthesia care, but I'm not going 

10	 to. 

11
	

Q.	 I'm not asking about that. I'm talking about 

12	 from Daniel Budd's future any future needs he may have, 

13	 are you limiting any opinions you might have to just 

14	 your area of specialization? 

15	 A.	 That would be in my area of specialization. 

16	 Q.	 Just the future removal of papillomas? 

17	 A.	 Yes. 

18	 Q.	 And that's it? 

19	 A.	 Yes. 

20	 Q.	 Do you believe that Dr. Bowne knew who was 

21	 going to be delivering anesthesia to Dan Budd at the 

22	 beginning of the day on June 8, 2006? 

23
	

A.	 No. 

24	 Q.	 Do you have any reason to disbelieve 

25	 Dr. Bowne's testimony that as a matter of his regular
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1	 practice he does see his patients in the holding area in 

	

2	 the operating rooms area at Audrain Medical Center prior 

	

3	 to them going back to surgery? 

	

4	 A.	 I have no reason to doubt that. 

	

5	 Q.	 What do you -- when you see a patient in the 

6 holding areas at your hospital that you work at in 

	

7	 Evanston, Illinois, tell me what you're doing with the 

	

8	 patient at that point. 

	

9	 A.	 Well, I see the patient, I say hello, I ask 

10 them if they have any family members who they want me to 

	

11	 talk to after the surgery. I make sure that if it's a 

	

12	 unilateral procedure that I ask them which side we're 

	

13	 operating on, and then I note that physically on the 

14	 patient. 

15	 Then I tell them afterwards, "This is 

16	 what you can expect, you will have pain, you won't have 

17	 pain. Your nose will be stuffed. Your throat will 

18	 hurt," things to that extent. "Do you have any 

19	 questions?" 

20	 Q.	 Do you update your history and physical? 

21
	

A.	 No. 

22	 Q.	 Typically do you see	 assume you 

23	 see these non-emergent patients in your clinic, your 

24	 office sometime prior to the scheduled surgery; is that 

25	 right?
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1	 A.	 Yes. It's unusual that I'll see them and 

2	 then see them again before the surgery. In other words, 

3	 if I'm seeing a patient and we're talking about surgery 

4	 and we're reviewing the whole process, we go through the 

5	 procedure, we go through everything, I explain things, I 

6	 document it, and then I say to them, "Well, would you 

7	 like me to schedule you for surgery, or do you want to 

8	 think about it and call me and let me know, then I'll 

9 schedule you for surgery," and I go through my paperwork 

10	 of scheduling them. 

11	 And then they're required to go through 

12	 blood work, another H and P done either by the 

13 ambulatory staff in advance or by their primary care 

14	 physician, cardiogram, if they're of age, chest X-ray if 

15	 they need it, things of that nature, and then I see them 

16	 the next time usually in the holding area. 

17	 Q.	 So at your hospital is it a requirement that 

18	 a primary care type physician clear every patient for 

19	 surgery? 

20	 A.	 Either a primary care or an ambulatory 

21	 person who is assigned to that particular 

22	 responsibility. 

23	 Q.	 What is an ambulatory person? 

24	 A.	 One of the nurses who specifically does 

25 preoperative evaluations.
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Q.	 Is that performed on the same day you're 

2	 seeing the patient in your office or clinic, the day of 

3	 the surgery or sometime in between? 

4
	

A.	 Sometime in between. We have a 

5	 requirement that all the evaluations, lab work, 

6	 et cetera be done within a certain amount of time 

7	 before the surgery. Anything prior to that is not 

8	 accepted as being current. 

9
	

Q.	 Say that again. 

10	 A.	 If you have surgery scheduled two weeks from 

11	 today, for example, and you have blood work, history and 

12	 physical, et cetera done any time before those two 

13	 weeks, that's fine. 

14	 If you have surgery scheduled three 

15	 weeks in the future, then the hospital requirements are 

16 that you have everything done within two weeks of the 

17	 procedure. 

18	 Q.	 In this case you're not critical of the 

19	 timing of Dr. Bowne's history and physical and the 

20	 timing of the surgery, correct? 

21	 A.	 No. 

22	 Q.	 You're not critical of that? 

23	 A.	 No, I'm not. 

24	 Q.	 Do you recognize that the -- strike that. 

25	 It sounds to me like that some of your
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1 opinions about what is within the standard of care has a 

2	 foundation in which you understand to be legal 

3	 requirements in the State of Illinois; is that accurate? 

4	 A.	 I don't think so, no. There are clearly 

5	 legal requirements of the state, but I have practiced in 

6	 other states. 

7	 I have been in practice for 23 years, 

8	 something to that effect, 24 years, and I believe that 

9 this has been my experience everywhere I have practiced, 

10	 so I'm viewing this as standard of care, I'm not viewing 

11	 it as regulatory requirements of the state. 

12	 Q.	 The requirement that any surgeon at your 

13 hospital where you do your operations be in the room at 

14	 the commencement of any anesthesia prior to a surgical 

15	 procedure, is that -- that's some kind of policy or 

16 procedure of your hospital; is that correct? 

17	 A.	 Well -- 

18	 Q.	 Is that right? 

19	 A.	 No, but I don't think you're characterizing 

20	 it properly. What I said was 	 you asked me 

21	 commencement of anesthesia. 

22	 Q.	 Right. 

23	 A.	 And what I said to you was that the 

24	 anesthesiologist or CRNA or both will see the patient in 

25	 the holding area; and after the surgeon has seen the
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patient, they will then, to use your terminology, 

	

2	 commence anesthesia. 

	

3	 What they will do is they will give the 

	

4	 patient some medication to sedate them. 

	

5	 Q.	 In the holding area? 

	

6	 A.	 In the holding area, right. 

	

7	 Q.	 Is the doctor there with them when they do 

	

8	 that? 

	

9	 A.	 The surgeon? 

	

10	 Q.	 Yes. 

	

11	 A.	 Not necessarily. 

	

12	 Q.	 Okay. 

	

13	 A.	 But they will then notify the surgeon and/or 

	

14	 the resident because not every surgeon has a resident 

	

15	 with them that they're taking	 they want to take the 

16 patient back to the room, and they have already received 

	

17	 some anesthetic agent at that point, and what will 

	

18	 happen is that the resident and/or the surgeon will then 

	

19	 generally accompany the patient. They don't have to, 

	

20	 but they usually do. 

21	 And when they get in the room, they 

22	 usually take the bed, or the gurney would be a better 

23 way to say it, out of the room once the patient has 

24	 gotten on the table. 

25	 Do they physically have to be there in
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1	 the room when the attending anesthesiologist comes into 

2	 the room and begins the general anesthetic process? 

3	 Q.	 Yes. 

4	 A.	 Not always. 

5	 Q.	 Okay. 

6	 A.	 But it's good medical practice that they are 

7	 there. But it's not an obligatory function of the 

8	 individual that they're there. 

9	 Q.	 Is it a deviation from the standard of care 

10	 if the surgeon is not in the room? 

11	 A.	 I don't think it would be. 

12	 Q.	 so is it always the case that when you 

13	 see a patient in the holding area it would have been 

14 before any anesthetic agents had been delivered to 

15	 the patient? 

16	 A.	 Yes. 

17	 Q.	 Is there a way to insure that that occurs, 

18	 in other words, does the anesthesiologist or 

19	 anesthetist have to see that you have seen the patient 

20	 before they're going to do that? 

21	 A.	 Yes. 

22	 Q.	 What do they look at? 

23	 A.	 Well, they look at you if you're there. 

24	 Q.	 Let's assume you're not necessarily always 

25	 there, correct; is that true?
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1	 A.	 Correct. You may be wherever. 

2	 Q.	 Doing whatever. 

3	 A.	 Okay. 

4	 Q.	 So how do they know you have seen the 

5	 patient? 

6	 A.	 They ask the patient if they have seen the 

7	 surgeon, number one. 

8	 Q.	 Okay. 

9	 A.	 And number two is they page you and they say, 

10	 "Have you seen the patient?" 

11	 Q.	 So there's not something in writing, not 

12	 something in the chart they would be looking at? 

13	 A.	 No. 

14	 Q.	 Are you documenting anything when you see the 

15	 patient in the holding area? 

16	 A.	 No. 

17	 Q.	 Now do you -- have you observed an 

18	 anesthetist or an anesthesiologist perform their 

19 pre-anesthesia evaluation in the holding area at your 

20	 hospital? 

21	 A.	 Most of the time. 

22	 Q.	 Generally what does that consist of if 

23	 you're looking at a patient particularly that is 

24	 scheduled to have an MDL for the removal of laryngeal 

25	 papillomas?
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1	 A.	 Well, I think the first question they ask 

2	 them is have they ever had this procedure done before. 

3	 Q.	 Okay. 

4	 A.	 Then they'll discuss the procedure, if 

5	 anything unusual -- if they know of anything unusual 

6	 that occurred during the case. 

7	 And then they'll go through a basic 

8	 review of their anesthesia history, if they have one, 

9	 say, "Have you had surgery before?" A better way to say 

10	 surgical history, not anesthesia history, "Have you had 

11	 surgery for anything, hernia, whatever the case may be? 

12 Have you ever had general anesthesia? Have you had any 

13	 difficulties with general anesthesia," things of that 

14	 nature, they will go through their history and physical, 

13	 which we're all computerized, they have to get on the 

16	 computer and look at their past history if they have had 

17	 surgeries in the hospital or in the hospital system, 

18	 they'll look at the anesthetic record from the previous 

19	 surgeries, things of that nature. 

20	 Q.	 Do you ever actually see them perform any 

21	 examination of a patient -- 

22	 A.	 Yes. 

23	 Q.	 -- a patient that has a contemplated MDL for 

24	 the removal of laryngeal papillomas? 

25	 A.	 To do a laryngeal exam specifically?
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1	 Q.	 Do they typically do that? 

2	 A.	 No. 

3	 Q.	 Do they do an oral examination? 

4	 A.	 Yes. 

5	 Q.	 What does that consist of, just opening 

6	 their mouth and visualizing down their throat just by 

7	 the eye? 

8	 A.	 Yes, because they have certain 

9	 classifications of mouth opening and things of that 

10	 nature that they have to document. 

11	 MR. CLAUSEN: Gentleman, can we take a quick 

12	 break? 

13	 MR. FELLOWS: Absolutely. 

14	 (A short break was taken.) 

15	 MR. CLAUSEN: We're back on the record. 

16	 (Whereupon, Deposition Exhibit No. 1 

17	 was marked for identification.) 

18	 BY MR. CLAUSEN: 

19	 Q.	 We have marked as part of this 

20	 Deposition Exhibit No. 1 as previously identified. 

21	 Is this the timeline that Mr. Fellows 

22	 gave you but you really didn't rely upon? 

23	 A.	 Yes. 

24	 Q.	 Have you ever been sued for medical 

25	 negligence?
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1	 A.	 Yes. 

2	 Q.	 On how many occasions? 

3	 A.	 Five or six. I don't remember. 

4	 Q.	 Five or six? 

5	 A.	 Yes. 

6	 Q.	 Did any of those cases in your opinion did 

7	 you commit malpractice? 

8	 A.	 In my opinion, no, but that wasn't what 

9	 happened in one of them. 

10	 Q.	 What do you mean by that? 

11	 A.	 Well, there was a trial and I lost the 

12	 trial. 

13	 Q.	 So in your opinion in the five or six cases 

14	 where you had been sued for medical negligence, you did 

15	 not believe you were negligent? 

16	 A.	 Correct. 

17	 Q.	 I take it in all those cases there were 

18	 expert witnesses in your specialty; is that correct? 

19	 A.	 Yes. 

20	 Q.	 And there were experts hired by the 

21	 plaintiff, the patient or the patient's family that sued 

22	 you who said you did deviate from the standard of care, 

23	 correct? 

24	 A.	 Well, not everyone went -- not every case 

25	 came to a witness situation.
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1	 Q.	 There have been cases where expert witnesses 

2	 in your specialty have criticized your care with respect 

3	 to specific patients, correct? 

4	 A.	 Yes. 

5	 Q.	 And there's also -- and in those cases, I 

6	 assume, you also had witnesses in your specialty who 

7	 indicated you did not deviate from the standard of 

8	 care, correct? 

9	 A.	 That's correct. 

10	 Q.	 So there was a difference of opinion in those 

11	 cases among experts as to whether or not you deviated 

12	 from the standard of care, correct? 

13	 A.	 That's correct. 

14	 Q.	 The experts in these cases when you were 

15	 sued for medical negligence, and I understand there 

16	 weren't experts necessarily in all of those case, but 

17	 the ones where experts were actually disclosed and their 

18	 opinions made known, did you believe that those experts 

19 that were in effect against you gave their opinions in 

20	 good faith? 

21	 A.	 All except for one. 

22	 Q.	 Who is that? 

23	 A.	 A gentleman named Roger Rose. 

24	 Q.	 Where is he from? 

25	 A.	 New York.
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1	 Q.	 And did you do anything about that? 

2
	

A.	 Well, we appealed the case, and the 

3	 appeal was upheld, but it was upheld only with respect 

4	 to the monetary award, not with respect to 

5	 the verdict. 

6
	

Q.	 So other than this Roger Rose, there have 

7	 been other cases where persons, physicians in your 

8	 area of expertise who have been critical of you with 

9 whom	 critical of your care of a patient with whom 

10	 you disagreed, correct? 

1 1 A.	 Yes. 

12	 Q.	 And other than this Roger Rose, you believe 

13	 that those criticisms that they gave were in good faith, 

14	 correct? 

15	 A.	 Generally, yes. 

16	 Q.	 You recognize that among expert witnesses 

17	 there could be an honest difference of opinion? 

18	 A.	 That's correct. 

19	 Q.	 Now in reviewing some materials that are 

20	 available regarding you, there were several companies 

21	 or services identified as, I think maybe in a deposition 

22	 you have given, that you review cases for Midguest, 

23	 Pennsylvania Medical Forensics and Pennsylvania 

24	 Physicians for Legal Review. 

25	 Do you recognize those entities?
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A.	 Yeah, but you got a couple of names wrong, 

2	 but yes. 

3	 Q.	 Did I butcher them? 

4	 A.	 Yes. 

5	 Q.	 Tell me what the names are. 

6	 A.	 One is Medquest, one is Pennsylvania 

7	 Physicians for Legal Review, and the third is, I think, 

8 American Medical Forensic something S. I don't know 

9	 what the S stands for. 

10	 Q.	 What is Midquest	 Medquest? 

11	 A.	 Medquest is	 I think it's a private 

12	 company, it's based in New York and periodically they'll 

13 ask me to review a case and render an opinion as to 

14	 whether there is merit to that case or not. 

15	 Q.	 And then do they compensate you for that 

16	 service? 

17	 A.	 Yes. 

18	 Q.	 And these other two entities is it a similar 

19	 service? 

20	 A.	 Yes. 

21	 Q.	 Have you ever given a deposition or testified 

22	 at trial on behalf of a physician or health care 

23 provider in a medical negligence case? 

24	 A.	 Yes. 

25	 Q.	 On how many occasions?
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1	 A.	 At trial I think -- 

2	 Q.	 Or given a deposition. 

3	 A.	 Oh, at deposition, it's about 50/50 now. 

4	 Q.	 Really? 

5	 A.	 Yeah. 

6	 Q.	 How about over your career? 

7	 A.	 It's probably approximating that right now. 

8	 It was plaintiffs before, then defense, and kind of I 

9	 thinkit's balanced out pretty much now. 

10	 Q.	 What are you charging for your time i n this 

11	 case? 

12	 A.	 $500 an hour. 

13	 Q.	 How much have you been paid to date? 

14	 A.	 I got a retainer initially of $1500, and 

15	 then another $2500. 

16	 Q.	 Are you owed anything by Mr. Fellows at this 

17	 point in terms of the time that you have expended in the 

18	 case? 

19	 A.	 Well I haven't calculated out the hours, but 

20	 I would imagine, yes. 

21	 Q.	 How many hours do you think you have 

22	 spent prior to starting this deposition today in 

23 reviewing records and materials that you were provided 

24	 and talking to Mr. Fellows and whatever else you may 

25	 have done?
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1	 A.	 I would guess more than 10, but I don't know 

	

2	 the exact number. 

	

3	 Q.	 Where would you look to determine the exact 

	

4	 number --

	

S	 A.	 Well -- 

	

6	 Q.	 -- since you don't keep any notes? 

	

7	 A.	 If we calculate it this way, I was paid a 

	

8	 retainer for the -- and -- 

	

9	 Q.	 Paid 1500 bucks? 

	

10	 A.	 Correct. That was sufficient for the initial 

	

11	 work and the initial conversations that we had. 

	

12	 Then I prepared -- I sent Mr. Fellows a 

	

13	 notification that I was assuming that this deposition 

14 would be three hours and then I would meet with him an 

15 hour and then I was going to have a certain amount of 

	

16	 preparatory time, so that's -- figure he paid five hours 

17	 for that because that's $2500. 

18	 And I spent in actual time three hours 

19 meeting with him last week, an hour today and six hours 

20	 going over records and -- so that's 3, 4, 6 is 10 and 3 

21	 hours of deposition, so it's 13, so we have to subtract 

22	 the 2500 from the 13 hours. 

23	 Q.	 So in terms of the hours, so you spent, prior 

24	 to this deposition today, you believe you spent 10 hours 

25	 working on this case?
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1	 A.	 Recently, yes. Initially three, but -- 

2	 Q.	 So 13 hours working on this case prior to the 

3 commencement of the deposition? 

4	 A.	 Correct. 

5	 Q.	 Four of those hours were spent meeting with 

6	 Mr. Fellows? 

7	 A.	 Yes. 

8	 Q.	 In terms of your deposition time, you just 

9	 charge $500 an hour? 

10	 A.	 Yes. 

11	 Q.	 Do you believe that David Bowne intended to 

12	 see Daniel Budd in the holding area at Audrain Medical 

13 Center prior to him being brought to the room where the 

14	 surgery was performed? 

15	 MR. FELLOWS: Well, I have to object. I 

16	 don't know how this witness could offer that type 

17	 of an opinion. 

18	 BY MR. CLAUSEN: 

19	 Q.	 Do you have an opinion about that? 

20	 MR. FELLOWS: Objection to form. 

21	 THE WITNESS: I can't know what was in 

22	 Dr. Bowne's mind. 

23	 BY MR. CLAUSEN: 

24	 Q.	 He said that in his deposition. 

25	 Do you have any reason to dispute that
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1	 he intended to see this patient prior to the patient 

2	 being brought into the operating room at Audrain Medical 

3	 Center? 

4	 MR. FELLOWS: Again same objection, you're 

5
	

asking the same thing a different way. 

6	 THE WITNESS: I can only echo what you said 

7	 that he noted that in his deposition. I 

8	 can't render an opinion. 

9	 BY MR. CLAUSEN: 

10	 Q.	 You have no reason to say he's not telling 

11	 the truth, do you? 

12	 MR. FELLOWS: Object, you're asking him 

13	 to comment on this witness' credibility. 

14
	

Are you stipulating that this expert 

15	 is entitled to do that and -- 

16	 MR. CLAUSEN: You can answer the question. 

17	 MR. FELLOWS: -- you'll admit that 

18	 evidence? 

19	 BY MR. CLAUSEN: 

20	 Q.	 Do you have any basis to say he's not telling 

21	 the truth about that? 

22	 A.	 About that, no. 

23	 Q.	 Do you know of the patients that he saw that 

24	 day -- that he performed surgery on that day, do you 

25	 know how many of them he actually saw in the holding
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1	 area prior to them going to surgery? 

2
	

A.	 No, I don't. 

3
	

Q.	 Has that information been provided to you? 

A.	 No. 

5
	

Q.	 Do you know what his practice was with 

6	 regard to seeing his patients in the holding area prior 

7	 to them going to the room where they're going to have 

8	 their surgery performed? 

9
	

A.	 I know in his deposition he said that he saw 

10	 his patients before he did the surgery, in other words, 

11	 he saw them in the holding area. 

12	 MR. CLAUSEN: If somebody else has any 

13	 questions, why don't you go ahead and ask them and 

14	 I'll have a couple more probably. Thank you. 

15	 EXAMINATION 

16	 BY MS. DECKER: 

17	 Q.	 I think you may have already answered this, 

18	 but you wouldn't expert the anesthesiologist to perform 

19	 their own endoscopy prior to induction of anesthesia? 

20	 A.	 Correct. 

21	 Q.	 Okay. At one point I think you said that 

22	 doing an elective tracheostomy might not be the first 

23	 choice, necessarily the first choice of anesthesia, but 

24	 it would have been a safe way to control the airway. 

25	 In your opinion what would have been the
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1	 first choice in this circumstance? 

	

2
	

A.	 Well, I don't think that anything would have 

3 occurred in a negative way had an awake attempt at 

	

4	 intubation been done. 

	

5	 But the fact that the patient was put 

6 to sleep essentially precluded that option from 

	

7	 occurring; and if the airway couldn't be obtained, 

	

8	 which, in effect, occurred, then the most expeditious 

9 alternative would be to do a tracheotomy. 

	

lo	 Q.	 I noticed in your records here that you 

	

11	 looked at records from Hannibal as far back as 1998 

	

12	 through August of 2005. 

	

13	 Was there anything in particular about 

14	 those records that affected your opinion in any way? 

15
	

A.	 No. 

16	 Q.	 Okay. You said that when you see a patient 

17	 in the holding area and you have a unilateral procedure, 

18	 you draw whatever it is you're going to operate on. 

19	 What about with an MDL, do you make any 

20	 kind of marks? 

21	 A.	 No. 

22	 MS. DECKER: That's all for me. 

23	 Jamie? 

24 

25
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1	 EXAMINATION 

2	 BY MR. HENNELLY: 

3	 Q.	 Doctor, have we explored all of your opinions 

4	 then here today in your deposition? 

5	 A.	 I believe so. 

6	 Q.	 With regard to -- where do you currently 

7	 work? Who do you work for? 

8	 A.	 I work for Evanston Northwestern Healthcare. 

9	 Q.	 Is that a corporation that just does ENT work 

10	 or what do they do? 

11	 A.	 No, it's a corporation that, I don't know, 

12	 500, 600 physicians work for. 

13	 Q.	 All different kinds of specialties? 

14	 A.	 Yes. 

15	 Q.	 And the hospital in Evanston, is that 

16	 associated with Northwestern Medical School? 

17	 A.	 Yeah. I'll explain it to you. Northwestern 

18 Medical School is very similar to 	 much more similar 

19	 to a Harvard model than it is to a State University type 

20	 of model. 

21	 What do I mean by that? In the past 

22	 I worked for the University of Illinois, and that was a 

23	 closed hospital where only employees of the medical 

24	 school were able to work at that hospital, have 

25	 privileges and work there.
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1	 And our salaries came from a combination 

2	 of state funds, hospital funds and income generated as 

3	 opposed to that	 and so there was one university 

4	 hospital and one medical school. 

5	 There are other hospitals that were in a 

6	 resident rotation schedule, but everyone worked at one 

7	 hospital primarily. 

8	 Northwestern Medical School is 

9	 independent of the hospitals that are affiliated with, 

10	 like, Harvard Medical School, so if you are a faculty 

11 member in, I'll use my example, the department of 

12	 otolaryngology at Northwestern University Medical 

13	 School, which I am an equal faculty member to somebody 

14	 who would work at a different hospital, and there are 

15	 three hospitals that are independent one from another 

16 and competitors one from another and who pay their 

17	 physicians independently, we're not paid by the 

18 medical school for being medical school teaching -- 

19	 individuals. 

20	 Q.	 Do you work for the hospital? 

21	 A.	 I work for Evanston Northwestern Healthcare, 

22	 which is the hospital -- which is a hospital, actually 

23	 the hospital system. Northwestern Memorial Hospital is 

24	 an independent system or foundation, and Children's 

25	 Memorial Hospital is an independent foundation, so there
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1	 are three independent hospitals, all of whom or which 

2	 are equal members of the medical school. 

3	 We are all medical school faculty in one 

4 department, but we draw our revenues from each 

5 individual hospital and we are competitors one with 

6	 another for patients. 

7
	

Q.	 Okay. In those records you saw from 

8	 Hannibal, did you see any prior problems with regard to 

9	 anesthesia? 

10	 A.	 I saw one note, one operative dictation, I 

11	 think it was Dr. -- I forgot his name, with a K, who 

12	 previously -- no, sorry, Dr. Imhoff who previously 

13	 operated on Mr. Budd, one of his notes said that he had 

14	 a hyperactive airway, and I think he correlated that in 

15	 some way with not the easiest of anesthetic procedures, 

16 but didn't note that any complications occurred or any 

17	 untoward events from any other procedures. 

18	 Q.	 You may have said this before, but how 

19 many cases do you get contacted on, new cases each 

20	 year? 

21	 A.	 I didn't say. 

22	 Q.	 Okay. How many? 

23	 A.	 I get contacted around 15 times a year, 

24	 but, I mean, five or six just come off the top because 

25	 I know the person involved, it's not an area that I feel
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1	 comfortable giving an opinion in. I don't think at 

2	 least by the telephone description or how the case is 

3	 described to me there is any merit. 

4
	

Q.	 Well, then do you net out on average like one 

5	 a month that you work on? 

6
	

A.	 That I work on? 

7
	

Q.	 That you continue with. 

8
	

A.	 I get actually anywhere between 8 and 10 

9	 records, sets of records a year I would say, yes, that 

10	 would be reasonable. 

11
	

Q.	 And has your experience been -- how many 

12	 of them have been for the plaintiff versus the 

13	 defendant? 

14	 A.	 You know, to be very frank with you, that's 

15	 equal, but -- and depositions, as I said, turn out to be 

16	 about equal, 50/50, maybe 55/45, something to that 

17	 effect where there is always a difference and always has 

18	 been a difference, is actually going to trial, and I 

19	 just have no idea why, maybe it's insurance companies 

20	 don't want to settle, whatever it is, but I find that 

21	 out of all the trials that I testify in, it's about 20, 

22	 I think, something to that effect, it's heavily gone 

23	 where I have gone as a plaintiff's expert rather than a 

24	 defense expert. 

25	 MR. HENNELLY: Do we need to mark or put
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1	 anything else in the record with regard to 

2	 anything else in his documents, whether it be the 

3	 indices? We have already got the one. 

4	 MR. CLAUSEN: Gentleman, you have the 

5	 timeline. That's fine with me. I'd like to take 

6	 a copy of this with us just so everyone has a 

7	 copy. 

8	 MR. FELLOWS: Let's attach it to the depo 

9	 so everybody has exactly what that is. 

10	 Can we give that to the court reporter 

11	 to attach? 

12	 MR. CLAUSEN: Why don't you take custody of 

13	 this and let's make copies of it at the hotel so 

14	 we have it for tomorrow and for Thursday just so 

15	 we have it in advance, assuming your other 

16	 experts have looked at it and maybe relied upon 

17	 it. That's fine with me. 

18	 You want to get together what you wanted 

19	 marked and I'll ask him a few more questions? 

20	 MS. DECKER: Go ahead. 

21	 FURTHER EXAMINATION 

22	 BY MR. CLAUSEN: 

23	 Q.	 Are you paid to do your work like on this 

24	 case personally, or does your group get the money or 

25 how does that work?
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1
	

A.	 Well, I have a corporation. 

2
	

Q.	 Personal corporation? 

3
	

A.	 Personal corporation. 

4
	

Q.	 And you're the only owner of that? 

5
	

A.	 Yes. 

6
	

Q.	 Do you believe that when Daniel Budd was 

7	 seen in the holding area by anesthesia personnel that 

8	 they were aware that he was going to be having an MDL 

9 procedure for the purpose of removing papillomas? 

10	 A.	 It was scheduled as an MDL, so I'm assuming 

11	 that they knew that he was having an MDL. 

12	 Q.	 For the removal of papillomas? If the 

13	 surgery schedule says with the removal of papillomas, 

14	 would you assume that the anesthesia personnel that saw 

15 him in the holding area were aware that that was a 

16 procedure that was contemplated? 

17	 A.	 I would imagine if it appeared on the surgery 

18	 schedule they would know that that was the procedure, 

19	 yes. 

20	 Q.	 You are certified, I assume, by some board; 

21	 is that right? 

22	 A.	 Yeah, some board, the American Board of 

23 Otolaryngology and Head and Neck Surgery. 

24	 Q.	 Are there expert witness guidelines 

25 promulgated by that group?
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A.	 No, and, I apologize, I do have expert 

2	 witness guidelines that I abide by and put in the record 

3	 from the American College of Surgeons, of which I'm a 

4	 member, fellow, sorry, and I just didn't bring it with 

5	 me. I always insist that it be put into the record and 

6	 I just forgot to bring it. 

7	 Q.	 And is this something that you just sign off 

8	 on that they print out, or is it something that you 

9	 author or yourself? 

10	 A.	 No, there are guidelines from the American 

11	 College of Surgeons that I sign off on, put in the 

12	 record and I think it's very important. 

13	 Q.	 Have you actually done that in this case? 

14	 A.	 No. I said I forgot to bring it today. 

15	 Q.	 When you sign off on it, do you put the name 

16	 of the case at the top of it? 

17	 A.	 No. 

18	 Q.	 Or do you just hand it -- 

19	 A.	 No, it's a form and it says -- and all the 

20	 guidelines are there, and then it says signed and dated 

21	 underneath, and I just sign and date it and usually hand 

22	 it to the court reporter. 

23	 Q.	 so is that something you sign annually and 

24	 send to the American College of Surgeons? 

25	 A.	 No. For each individual case I have it read
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1	 or handed into the record. 

2
	

Q.	 Do they require that you do that, the 

3 American College of Surgeons? 

4
	

A.	 No, just my own practice. 

5
	

Q.	 Do they require that you sign something that 

6	 says if you're going to give expert testimony you'll 

7	 follow those guidelines? 

8 A.	 No. 

9
	

Q.	 And your specialty board, as you referred to, 

10	 does not have any similar guidelines that you're aware 

11	 of? 

12	 A.	 No. 

13	 Q.	 They don't? 

14	 A.	 They don't. 

15	 Q.	 Do you believe that Dan Budd was 	 Dan Budd 

16	 gave a complete history to Dr. Bowne in his patient 

17	 health history that he completed when Dr. Bowne saw him 

18	 approximately two weeks before the surgery? 

19	 A.	 I have no reason not to believe that he 

20	 didn't give that complete history. 

21	 Q.	 When he was asked have you ever had any 

22 problems with anesthesia or bleeding disorder and he 

23	 answered quote nope, n-o-p-e, do you believe that that 

24	 was accurate? 

25	 A.	 I imagine it was, yes.
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1	 Q.	 Why do you say you imagine it was? 

2
	

A.	 Because he wouldn't put it down if he knew 

3	 that there were problems. 

4
	

Q.	 Have you had patients where you found out 

5	 after the fact that didn't give you an accurate history 

6	 or a complete history? 

7
	

A.	 If I didn't ask them the questions to get the 

8	 answer, then maybe they told me things that I didn't ask 

9	 them. 

10	 Q.	 Has there ever been a case where a patient 

11	 has told you something about their history or lack of 

12	 history that turns out not to be true? 

13	 A.	 Not that I can recall specifically. 

14	 Q.	 Whether the patient forgot it or 

15	 intentionally didn't tell you, you're saying that you 

16 have not come across that in your practice? 

17	 A.	 Not that I can specifically recall, no. 

18	 Q.	 Cancer patients, you haven't found that with 

19	 the use of tobacco and smoking? 

20	 A.	 No. I mean, those are questions that we 

21	 frankly ask them. 

22	 Q.	 You believe your patients always give you 

23	 frank answers? 

24	 A.	 I would hope so. 

25	 Q.	 You would assume so?



1
	

A.	 Yes. 

2	 Q.	 And you're saying you can't say, and as far 

3	 as you know, you have never gotten an incorrect answer 

4	 from a patient in that area; is that right? 

5
	

A.	 I mean, very frankly, anything can happen. 

6	 I don't recall specifically a case where that comes to 

7	 mind. 

8	 MR. CLAUSEN: We can go off the record. 

9	 (Discussion off the record.) 

10	 (Whereupon, Group Exhibit No. 2 was 

11	 marked for identification.) 

12	 BY MR. CLAUSEN: 

13	 Q.	 Doctor, we have marked as Exhibit No. 2 14 

14	 pages of it looks like transmittal letters from 

15 Mr. Fellows or his office to you which would have 

16 accompanied records and depositions and that sort of 

17	 thing that you have received in this case; is that 

18	 right? 

19	 A.	 That's correct. 

20	 MR. CLAUSEN: That's all I have. 

21	 THE WITNESS: Give them back to you? 

22	 MR. CLAUSEN: Give them to him. 

23	 Anybody else? 

24	 MS. DECKER: I'm finished. 

25	 MR. HENNELLY: Nope.
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EXAMINATION 

2	 BY MR. FELLOWS: 

3
	

Q.	 Let me clear up one thing. 

4	 I think early in your deposition 

5	 defense counsel asked you whether or not you prepared 

6	 any report, and just, you know, it's probably a matter 

7	 of semantics, but part of Plaintiff's Exhibit No. 2 

8	 includes what we refer to as a certificate of merit, 

9 and so to some degree that could be considered a 

10	 report. 

11	 Did you prepare -- did you execute a 

12	 certificate of merit in this matter? 

13	 A.	 Yes, I did execute this document. 

14	 FURTHER EXAMINATION 

15	 BY MS. DECKER: 

16	 Q.	 I'll follow up on that. 

17	 Just so we know, that's part of those 

18	 14 pages we just marked as Exhibit 2? 

19	 A.	 Yes, it is. 

20	 MR. FELLOWS: I don't think I have any 

21	 questions. 

22	 MS. DECKER: You have the right to read and 

23	 sign this. 

24	 THE WITNESS: I would like to look at this. 

25

74 
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1 FURTHER EXAMINATION 

2 BY MR. CLAUSEN: 

3 Q. Before we get to that, that is 1-15 and '08 

4 or	 '06 or what is that? 

5 A. I wrote '08. 

6 Q. Okay. So your certificate of merit is dated 

7 January 15,	 2008? 

8 A. Yes. 

9 (WHEREUPON,	 at 6:13 p.m.	 the 

10 deposition was concluded.) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25
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1	 STATE OF ILLINOIS
)	 SS: 

2 COUNTY OFCOOK 
I, Allison D. Weber, a notary public within and for 

3	 the County of Cook County and State of Illinois, do 
hereby certify that heretofore, to-wit, on the 26th day 

4	 of February, 2008, personally appeared before me, at 
Hilton Chicago O'Hare Airport, Superior Conference Room, 

5	 Chicago, Illinois, BARRY WENIG, M.D., in a cause now 
pending and undetermined in the Circuit Court of Cook 

6 County, Illinois, wherein DANIEL BUDD and MONICA BUDD is 
the Plaintiff, and EDWARD SCHUESSLER, M.D., et al., are 

7	 the Defendants. 
I further certify that the said witness was first 

8	 duly sworn to testify the truth, the whole truth and 
nothing but the truth in the cause aforesaid; that the 

9 testimony then given by said witness was reported 
stenographically by me in the presence of the said 

10 witness, and afterwards reduced to typewriting by 
Computer-Aided Transcription, and the foregoing is a 

11	 true and correct transcript of the testimony so given by 
said witness as aforesaid. 

12	 I further certify that the taking of this 

13	 deposition was pursuant to notice, and that there were 

14	 present at the deposition the attorneys hereinbefore 

15 mentioned. 

16	 I further certify that I am not counsel for nor in 

17	 any way related to the parties to this suit, nor am I in 

18	 any way interested in the outcome thereof. 

19 

20 

21 

22 

23 

24	 NOTARY PUBLIC, COOK COUNTY, ILLINOIS 

25
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1
	

MIDWEST LITIGATION SERVICES 
SEVEN ELEVEN NORTH ELEVENTH STREET 

2
	

St. Louis, Missouri 63101 

3	 Phone (314) 644-2191 * Fax (314) 644-1334 

4	 MARCH 3, 2008 

5	 Mr. Brian J. Fellows 
Fellows & Blake, LLC 

6	 13421 Manchester Road, Suite 105 
St. Louis, Missouri 63131 

7
Daniel Budd, et al. vs. Edward Schuessler, M.D., et al. 

78 

8
Dear Brian J. Fellows 

9
Please find enclosed your copy of the deposition of 

10	 Barry Wenig, M.D. taken on February 26, 2008 in the 
above-referenced case. Also enclosed is the original 

11	 signature page and errata sheets. 

12	 Please have Barry Wenig, M.D. read his copy of 
the transcript, indicate any changes and/or corrections 

13	 desired on the errata sheets, and sign the signature page 
before a notary public. 

14 

15	 Please return the executed signature page and errata 
sheet to Edward C. Clausen within thirty days after 

16	 receiving the transcript. 

17	 Thank you for your attention to this matter. 

18 

19	 Sincerely, 

20 

21 

22 

23 Allison D. Weber 

24 

25	 CC: Edward C. Clausen



1 STATE OF 

2 COUNTY OF 

	

3	 I, Barry Wenig, M.D. , do hereby certify: 

	

4	 That I have read the foregoing deposition; 

	

5	 That I have made such changes in form 

	

6	 and/or substance to the within deposition as might 

	

7	 be necessary to render the same true and correct; 

	

8	 That having made such changes thereon, I 

9 hereby subscribe my name to the deposition. 

	

10	 I declare under penalty of perjury that the 

	

11	 foregoing is true and correct. 

	

12	 Executed this 	  day of 	  

	

13	 2008, at 	  

14 

15 

16 

17	 Notary Public 

18 

19 My commission expires: 

20 

21 

22 

23 

24 

25	 Barry Wenig, M.D.
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1 WITNESS ERRATA SHEET 

2 Witness Name: Barry Wenig, M.D. 

3 

4

Daniel Budd,	 et al. vs.	 Edward Schuessler, 

Date Taken:	 02/26/08

M.D., et al. 

5 Page 4	 Line 4 

6 Should read: 

7 Reason for change: 

8
Page 4	 Line 4 

9
Should read: 

10
Reason for change: 

11 

12 Page #	 Line 4 

13 Should read: 

14 Reason for change: 

15
Page 4	 Line 4 

16
Should read: 

17
Reason for change: 

18 

19 Page 4	 Line 4 

20 Should read: 

21 

22 Reason for change: 

23 

24 

25 Witness signature:
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1	 COURT MEMO 
IN THE CIRCUIT COURT OF WARREN COUNTY, MISSOURI 

2
Daniel Budd, et al. vs. Edward Schuessler, M.D., et al. 

3
CERTIFICATE OF OFFICER AND STATEMENT OF DEPOSITION CHARGES 

4	 (Rule 57.03(g)(2)(a) & Sec. 492.590 RSMO 1985.) 
CASE NO. 06AU-CCD0055-01 

5	 FEBRUARY 26, 2008 

6 Name of person or firm having custody 
of the original transcript: Edward C. Clausen 

7	 Carson & Coil, P.C. 
515 East High P.O. Box 28 

8	 Jefferson City, Missouri 65102 

9 TAXED IN FAVOR OF: Edward C. Clausen 
TOTAL: $ 

10
TAXED IN FAVOR OF: James J. Hennelly 

11	 TOTAL: $ 

12	 TAXED IN FAVOR OF: Mariam Decker 
TOTAL: $ 

13
TAXED IN FAVOR OF: Brian J. Fellows 

14	 TOTAL: $ 

15	 Upon delivery of transcript, the above charges had 
not yet been paid. It is required that all 

16	 charges will be paid in the normal course of 
business. 

17
MIDWEST LITIGATION SERVICES 

18	 711 N. 11th Street 
St. Louis, Missouri 63101 

19 

20 

21 

22 

23	 NOTARY PUBLIC 

24 

25


