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1 

2 (Defendant's notice of intent to take 

3 oral deposition marked Exhibit 1 for 

4 identification as of this date.) 

5 (Defendant's amended notice of intent 

6 to take oral deposition marked Exhibit 2 for 

7 identification as of this date.) 

8 (Curriculum vitae marked Exhibit 3 for 

9 identification as of this date.) 

10 (Report marked Exhibit 4 for 

11 identification as of this date.) 

12 ' (Handwritten notes marked Exhibit 5 

13 for identification as of this date.) 

14 (Research articles marked Exhibit 6 

15 for identification as of this date.) 

16 P E R R Y S T A R E R , c a l l e d a s a w i t n e s s , 

17 having been duly sworn by a Notary Public, 

18 was examined and testified as follows: 

19 EXAMINATION BY 

20 MR. STUART: 

21 Q. Would you please state your name for 

22 the record? 

23 A. Perry Starer. 

24 Q. You are a medical doctor, correct? 

25 A. Yes. 
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1 Starer 

2 Q. What is your professional address? 

3 A. I work out of two settings so I could 

4 say Mount Sinai Hospital which is One Gustav Levy 

5 Place, New York, New York 10029 or Elmhurst 

6 Hospital which is 79-01 Broadway, Queens, New 

7 York 11373. 

8 Q. How old are you, Doctor? 

9 A. Forty-eight. 

10 Q. You understand we are here to take 

11 your deposition in a lawsuit brought by Miss Laca 

12 against a nursing home in El Paso, correct? 

13 A. Yes. 

14 Q. You have given your deposition on a 

15 number of occasions, correct? 

16 A. Yes, sir. 

17 Q. You are familiar with the process? 

18 A. Yes. 

19 Q. So today, as I ask you questions, you 

20 understand that if at any time you don't 

21 understand my question, just let me know, I will 

22 be happy to rephrase it. 

23 A. Yes, sir. 

24 Q. Doctor, are you still a full-time 

25 professor over at Mount Sinai, the medical 
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1 Starer 

2 school? 

3 A. Not a professor, I am an assistant 

4 clinical professor. 

5 Q. Does that mean on occasion you help 

6 round with the interns in a teaching setting? 

7 A. Daily, yes. 

8 Q. Do you have any classroom 

9 responsibilities on a regular basis? 

10 A. Once — if you define classroom as a 

11 blackboard and chairs, once a month I give a 

12 lecture. 

13 Q. Is that a scheduled topic lecture or 

14 is that just, you know, on a monthly basis you 

15 are going to cover some particular class? 

16 A. It's a first Wednesday of every month 

17 I give a discussion on geriatrics. 

18 Q. To whom did you address that 

19 discussion? 

20 A. Medical students and house staff, 

21 interns and residents and anyone else who walks 

22 in, sometimes colleagues come in. 

23 Q. Is that part of any clinical rotation 

24 for interns or how does that kind of fit into the 

25 general medical school education? 



7 

1 Starer 

2 A. Everything overlaps because we also 

3 have an ongoing one-month rotation for post 

4 graduate year 2 residents in internal medicine in 

5 geriatrics, the PGY-2s rotate with me for one 

6 month, so of course they are invited to the 

7 lecture. 

8 Then, of course, I have ongoing rounds 

9 with the general internal medicine residents so 

10 they are invited to the lecture. The lecture is 

11 open to the entire hospital. 

12 Q. These teaching settings, whether it be 

13 this once.a month lecture or clinical rounds with 

14 interns, those are all to medical students, 

15 correct? 

16 A. Medical students and young doctors, 

17 interns and residents, they already have their 

18 degrees. 

19 Q. I am clarifying. It's not you are at 

20 any time training nurses and CNAs who are working 

21 in the long-term care setting, correct? 

22 A. No, I mean I will train the nurses in 

23 the hospital but — no. 

24 Q. So we are communicating, these 

25 lectures and teaching responsibilities don't 
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1 Starer 

2 directly bear upon the education of long-term 

3 care nurses and CNAs in the long-term care 

4 setting? 

5 A. I am working now in an acute care 

6 hospital. 

7 Q. You are also still working over at the 

8 city hospital, Elmhurst, correct? 

9 A. Right, that was the second address I 

10 gave. 

11 Q. Would it be correct still that the 

12 last time you would have been in a consulting 

13 role in a nursing home would be in about 1999? 

14 A. Yeah, I am no longer there. 

15 Q. '99 was the last time you were 

16 consulting in a nursing home? 

17 A. Yes. 

18 Q. You were consulting with regard to 

19 incompetence issues? 

20 A. Yes, sir. 

21 Q. And at that time, you weren't an 

22 admitting or attending physician for residents 

23 there, you were a consultant for specific types 

24 of problems? 

25 A. Correct. In the last few years — 
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1 Starer 

2 when I originally started, I had more to do 

3 there, but I gradually moved out, but in the last 

4 few years it was incompetence issues. 

5 Q. Doctor, let's talk briefly about your 

6 role as a consultant, you know what I am talking 

7 about, it is in a medical legal capacity you are 

8 testifying here today? 

9 A. Yes. 

10 Q. I understand you have been doing that 

11 for about seven years on and off? 

12 A. That sounds right. 

13 Q. Over that time frame, have you still 

14 reviewed about 20 or so cases or is it more now? 

15 A. No, 20, maybe, it sounds actually 

16 about right. 

17 Q. And all of those cases that you have 

18 reviewed were on behalf of potential plaintiffs, 

19 correct? 

20 A. The people bringing action against the 

21 institution. 

22 Q. Right. In all of those cases, you 

23 found that there was necessary or substandard 

24 care when you reviewed those cases? 

25 A. There was one stand out case where 
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1 Starer 

2 they asked me to review a case on the site of the 

3 institution and I said to them I cannot represent 

4 you because I think you are at fault, so I don't 

5 know how you would count that one. A lawyer 

6 called me and said would you take a look at the 

7 case, he represented the hospital or something. 

8 Q. Was that since this last February, was 

9 that recently? 

10 A. No, it was years ago, but I never know 

11 how to count that because I never submitted a 

12 report. 

13 Q. It wasn't a formal consultation where 

14 you were going forward to help represent them, 

15 correct? 

16 A. They sent me the records, I looked at 

17 it, I said I can't defend you and that was the 

18 end of the interaction, so nothing was ever 

19 formalized. 

20 Q. But you admit in every instance at 

21 which you looked at long-term care records, you 

22 found there was substandard care? 

23 MR. GONZALEZ: Objection, asked and 

24 answered. 

25 Q. You can answer. He makes his 
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1 Starer 

2 objections for the record. 

3 THE WITNESS: Can I answer? 

4 MR. GONZALEZ: You go ahead and 

5 answer. 

6 A. I forgot the question. 

7 MR. STUART: .We will give you the same 

8 objection, John, for the record. 

9 Q. So it's true, Doctor, in every 

10 instance you reviewed long-term care records you 

11 found there was substandard care in the medical 

12 legal context, correct? 

13 A. Yes, sir. 

14 Q. Are you still charging $200 an hour 

15 for your time? 

16 A. Same rates. 

17 Q. I know that you have reviewed cases 

18 for plaintiffs in Texas, in New York, New Jersey, 

19 Pennsylvania and Ohio, are there any other new 

20 states to add to that list? 

21 A. Nothing new. 

22 Q. Doctor, do you do any marketing of 

23 your consulting services? 

24 A. No. 

25 Q. Just word of mouth? 
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1 Starer 

2 A. That's what it seems to be. 

3 Q. I forget if I asked you this before, 

4 do you recall how it was that Mr. Gonzalez or Mr. 

5 Enrico found your name to first consult you? 

6 A. I don't know how they found me, no. 

7 Q. I understand .that it's your belief 

8 that standards of care for — strike that 

9 question. 

10 Doctor, is it true it's your belief 

11 that the standards for caring for a geriatric 

12 patient either in the acute care hospital or 

13 long-term, care facility are generally the same? 

14 A. It might be too general. The standard 

15 of care should be the same in the care of the 

16 elderly, so I will agree, yes. 

17 Q. So that we are clear, it's your belief 

18 that the standard of care should be the same 

19 whether in an acute care or long-term care 

20 facility for a geriatric patient? 

21 A. The qualifier's needs may be different 

22 but you want the same standard of care. 

23 Q. Let's talk about the general practice 

24 in this case, monitoring, supervision and devices 

25 being provided, you are saying you believe the 



13 

1 Starer 

2 same standard of care for performing those would 

3 be the same whether it's acute or long term? 

4 A. Based on the patient's needs, yes, 

5 sir. 

6 Q. I think I also understand that it's 

7 your belief and practice that geriatric patients 

8 should not be restrained, is that true? 

9 A. Yes. 

10 Q. It's also, I understand, your belief 

11 that if a resident or a patient is determined to 

12 be at some risk for falls, then you believe that 

13 whatever is necessary to make them safe, whether 

14 it be one on one monitoring or something similar 

15 to that needs to be accomplished to make sure 

16 they are safe at all times, correct? 

17 A. Yes, sir. 

18 Q. Have you ever been to El Paso? 

19 A. No. 

20 Q. Do you have any information about that 

21 community or Pebble Creek Nursing Center other 

22 than documents you have before you here today, 

23 sir? 

24 A. You mean information about 

25 population? 
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1 Starer 

2 Q. Information about long-term care as it 

3 applies to this facility and your opinions. 

4 A. I have not seen the facility. 

5 Q. Do you have any other information you 

6 bring to the table here that affects your 

7 opinions about the care that was provided other 

8 than the documents that you have before you here 

9 today? 

10 A. I have no specific information about 

11 El Paso, I just have the documents provided me. 

12 Q. Any other information about this 

13 facility other than the documents provided? 

14 A. All I know about the facility is what 

15 what's in the binder. 

16 Q. I understand then you have never gone 

17 to El Paso to evaluate Miss Laca, is that 

18 correct? 

19 A. That's correct. 

20 Q. Did you understand that she remains to 

21 be in fairly stable health and is still in our 

22 facility, do you understand that? 

23 A. I don't know what the situation is 

24 currently. 

25 Q. In reviewing her records, what's the 
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1 Starer 

2 last date of care that you have reviewed? 

3 A. March of 2001. 

4 Q. Doctor, do you find it at all curious 

5 or surprising that Miss Laca after being in the 

6 hospital for her hip repair returned to Pebble 

7 Creek, our facility, and remains there today, is 

8 that at all surprising to you? 

9 A. I had no expectations, so I don't 

10 know. 

11 Q. Do you find it curious that a resident 

12 would have an accident or incident and then file 

13 a lawsuit over it but yet remain in that same 

14 facility? 

15 MR. GONZALEZ: Objection to form. 

16 You can answer, Doctor. 

17 A. I would need more information about 

18 the patient's financial situation, where she is 

19 living, I don't even know if there are other 

20 facilities she can go to, so I cannot be 

21 surprised at this point. 

22 Q. Let me give you some hypothetical 

23 information to base your opinion on. Let's 

24 assume this patient is a Medicare patient, she is 

25 not paying her bills, it's the State so therefore 
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1 Starer 

2 her choice of place would not be dependent upon 

3 financial concerns and there were numerous 

4 long-term care facilities in El Paso that are not 

5 filled to capacity. 

6 Based on that information, do you find 

7 it surprising that a plaintiff would remain in 

8 the facility they are suing during the pendency 

9 of their lawsuit? 

10 A. That was hypothetical and I cannot 

11 explain, I am not here to make a decision on 

12 human nature, I can't really render an opinion. 

13 Q. You just don't know? 

14 A. I don't know why people do what they 

15 do. 

16 Q. Doctor, tell the ladies and gentlemen 

17 of the jury, of the other 19 or so cases that you 

18 served as a plaintiff's expert on, how many of 

19 those cases did the plaintiff, upon suing the 

20 long-term care facility remain in the facility 

21 during the pendency of the lawsuit? 

22 A. I actually don't have the data on all 

23 those cases, I don't know, sometimes they died so 

24 I can't tell you that. 

25 Q. Can you name a single case in which 
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1 Starer 

2 they stayed in the facility? 

3 MR. GONZALEZ: Objection to form. 

4 Go ahead. 

5 A. I just don't know. 

6 Q. So today you can't name a single case 

7 in which that occurred in your consulting 

8 experience? 

9 MR. GONZALEZ: Objection. Form. 

10 A. I just don't know. 

11 Q. So answer to my question, to sit here 

12 today, you cannot name a facility in which a 

13 plaintiff --

14 MR. GONZALEZ: Objection. Form. 

15 MR. STUART: We got your objection. 

16 We will keep it noted, let me finish my 

17 question. 

18 Q. So the record is clear without 

19 interruption, it's true you cannot name a 

20 facility in which a resident has remained in the 

21 facility after and during the pendency of their 

22 lawsuit, is that correct? 

23 A. That is correct. 

24 Q. I have marked here in preparation for 

25 your deposition a number of exhibits. Exhibit 1 
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1 Starer 

2 being the original notice for your deposition and 

3 then Exhibit 2 being the amended notice to change 

4 locations from the hospital to here today for 

5 you, Doctor. 

6 Let me hand you Exhibit 2 which has an 

7 attached Exhibit A. Have you seen these 

8 documents before, Doctor, the notice for your 

9 deposition? 

10 A. Yeah, I got a fax. 

11 Q. In preparing for this deposition, did 

12 you go through the attached pages 3 and 4 that 

13 asks you to bring certain documents for your 

14 deposition? 

15 A. Yes. 

16 Q. Have you brought all the documents in 

17 your custody and control responsive to those 

18 requests? 

19 A. What I had, yes. 

20 Q. Let me show you what is Exhibit 3 and 

21 can you identify that for us? 

22 A. This is my curriculum vitae. 

23 Q. Is that a correct and up-to-date copy 

24 with all of your activities on it, Doctor? 

25 A. I think I updated — I changed it ever 
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1 Starer 

2 so slightly, the first article, I now give you 

3 the actual volume and the year. 

4 Q. Can you read that for us? 

5 A. Under peer reviewed reports No. 1, 

6 where it formally said impress, it now says 

7 volume 30, No. 1 pages 47 to 54 year 2000. I 

8 think everything else is the same, it should be. 

9 Q. Let me now hand you, Doctor, what has 

10 been marked as Exhibit 4 and ask you to identify 

11 that for us. 

12 A. It's my report. 

13 Q. Is that your only report in this case? 

14 A. Yes, same. 

15 Q. What I am asking, are there any other 

16 drafts or supplements to that report? 

17 A. No, this is it. 

18 Q. Does this report marked as Exhibit 4, 

19 does that fairly and accurately summarize your 

20 criticisms and opinions and the basis for the 

21 same in this case? 

22 A. Yes. I sent it out, it says NM, it 

23 should be NY. 

24 Q. There is not a New York New Mexico 

25 somewhere? 
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1 Starer 

2 A. There might be. 

3 Q. We had a typo in the address? 

4 A. That's the only thing which has been 

5 altered. 

6 Q. Doctor, if you would, I would like to 

7 now discuss with you what contact and 

8 communications you have had with plaintiff's 

9 counsel. 

10 Could you tell me in general when was 

11 about the first time you had contact and what was 

12 the substance of those communications? 

13 A. The contact has been minimal and I 

14 don't even remember when — if we even spoke. 

15 This came in the mail and said please review and 

16 I sent that back, I don't know if there was 

17 verbal contact and then I heard nothing until I 

18 began to get calls from Mr. Gonzalez and 

19 yesterday was the first time I think we ever 

20 spoke in person. 

21 Q. You said you reviewed this, will you 

22 identify for the record what records you reviewed 

23 that came in this large white notebook? 

24 A. As far as I know, these are the 

25 complete records of the Pebble Creek Nursing Home 
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1 Starer 

2 during Miss Laca's stay. There also are a few 

3 extra pieces — it's not numbered, so I tried to 

4 fold it in where it was, there is an emergency 

5 room record from the Del Sol Medical Center and 

6 an operative note from the Del Sol Medical Center 

7 and then the rest is all — I think there might 

8 have been a summary in the front from the 

9 previous institution, just to be complete, yes, 

10 this is the Rio Vista Rehabilitation Hospital, so 

11 that's just a summary. But all the records are 

12 apparently are from Pebble Creek. 

13 Q. In reviewing those records and coming 

14 to your opinions in this case, did you review any 

15 of the actual hospital records; were those ever 

16 provided to you? 

17 A. No, I only had the summary. 

18 Q. Doctor, were any of the depositions of 

19 the caregivers ever provided to you? 

20 A. No, sir. 

21 Q. How about the deposition of Mrs. Laca, 

22 was that ever provided to you? 

23 A. No, sir. 

24 Q. Doctor, do you think it may be 

25 important to understand some of the dynamics of 
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2 actual testimony and information contained in the 

3 caregivers' depositions as well as Miss Laca's in 

4 understanding what may have occurred with her? 

5 A. I feel and my opinions are based upon 

6 what I reviewed here. I don't know what's in the 

7 depositions, if you want I could review it and 

8 let you know, but at this time I feel there was 

9 enough evidence in here to arrive at the opinions 

10 in my report. 

11 Q. Doctor, did you even know those 

12 depositions had been taken? 

13 A. No. 

14 Q. Was there any other additional 

15 information or records at any time that you 

16 requested from plaintiff's counsel? 

17 A. This was only in our discussion 

18 yesterday, I said — in the nurse's notes it 

19 seems to sort of come to an end, there is no real 

20 documentation of what happened immediately prior 

21 to the emergency room admission at Del Sol 

22 Medical Center, so I was looking for a page or 

23 something that might have been missing. 

24 Q. So you identified actually either some 

25 information that would be helpful to determine 
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2 what happened on the 26th, is that what you are 

3 telling me, as far as in the facility? 

4 A. I wanted to know if anything was even 

5 documented. We sort of agreed on the phone it 

6 either didn't exist or wasn't provided to us or 

7 somehow it's not here. . 

8 Q. Well, let's stop there. I got a 

9 little off track. What you told me as far as 

10 communications with the plaintiff's attorneys, 

11 you said initially it was here are the records, 

12 review them and then you did have a discussion 

13 with him over the phone prior to writing your May 

14 16th report? 

15 MR. GONZALEZ: Objection, form. 

16 MR. STUART: The basis? 

17 MR. GONZALEZ: I don't have to give 

18 you a basis, I am just making my objection 

19 according to the rules. 

20 MR. STUART: If I ask you for a basis 

21 for your form objection, you are required to 

22 state the basis for your objection to form. 

23 MR. GONZALEZ: Who made you judge in 

24 this case. 

2 5 MR. STUART: Do you have anything 
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2 further to add to that. I assume by your 

3 silence not. 

4 Q. Did you have any further discussions 

5 with the plaintiff's counsel prior to writing 

6 your May 16, 2002 report? 

7 A. I remember sending my report, prior to 

8 that I don't recall discussions. 

9 Q. When was the next time you had any 

10 discussions with them? 

11 A. It was yesterday. 

12 Q. Tell me about those discussions, in 

13 general? 

14 A. I called up, I returned his phone 

15 call, Mr. Gonzalez and I said yeah, I know where 

16 to go tomorrow, I just — while going through 

17 this again, I do find that there is a page 

18 missing, do you happen to have it and, you know, 

19 it's not there. He didn't seem to have it, so 

20 that's fine and then we sort of just — I said 

21 what do you think is going to happen, he says I 

22 don't know, I said I don't know either and that 

23 was it. 

24 Q. Was there any substantive discussion 

25 of opinions and how to handle questions or 
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2 anything like that? 

3 A. No, no. 

4 Q. Did he inform you then or at any time 

5 that this case was going trial the week of 

6 November the 4th? 

7 A. At that time there was some mention 

8 about a November date, I said just let me know. 

9 Q. Are you generally available to come to 

10 El Paso that week? 

11 A. It depends on my schedule, but I need 

12 to know a date. 

13 Q. It would be nice to know. 

14 A. Yeah. 

15 Q. Doctor, would it be fair to say that 

16 an attending physician for Miss Laca would be in 

17 a better position to evaluate her injuries than 

18 yourself? 

19 A. An attending physician who --

20 Q. Is her attending physician in El Paso, 

21 following her and taking care of her, wouldn't it 

22 be true he would be in a better position to 

23 evaluate her condition and discuss the causes of 

24 her problems? 

25 A. Well, I mean as far as -- the first 
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2 part, evaluating the injuries, I am relying on 

3 the attending physician, I am reading his report 

4 as to what happened, so yes, of course, he was 

5 there, he examined her, he wrote it down and I 

6 read the report. 

7 Q. If we sit here today and you don't 

8 have all his records because you haven't been 

9 provided them or haven't requested them, there 

10 may be things he assessed or care plans he made 

11 that you may not be aware of today, is that fair 

12 to say? 

13 A. I don't know if we are talking about 

14 the hip injury section of it. I have an 

15 operative report — or are you talking about what 

16 led up to it, but hopefully if something is not 

17 being withheld... 

18 Q. Do you have any independent 

19 physician's records from their practices other 

20 than the copies that are provided to the nursing 

21 home? 

22 A. I only have what's in here, so I don't 

23 know if there is a separate record being kept, 

24 some alternate documentation, I have what's in 

25 here. 
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1 Starer 

2 Q. You understand doctors keep their own 

3 office records, correct? 

4 A. Doctors may keep office records, but 

5 this is the patient's chart during the time in 

6 the nursing home, so I would hope there would be 

7 some record here. 

8 MR. STUART: Objection. 

9 Unresponsive. 

10 Q. Is it true an office physician 

11 generally keeps an office chart? 

12 MR. GONZALEZ: Objection. Form. 

13 A. I cannot make a general statement as 

14 to how doctors practice medicine. My 

15 understanding, when a patient is in a facility, 

16 the record, a copy certainly have to be kept with 

17 the patient, if the doctor chooses to keep a 

18 separate set of records, that's his business, but 

19 the chart is where the patient is and the 

20 documentation should be where the patient is. 

21 MR. STUART: Objection. 

22 Nonresponsive. 

23 Q. My question is: Let's say an 

24 orthopaedic surgeon who has an office practice, 

25 if a patient comes to his office, does that 
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2 physician generally have an office chart for that 

3 patient? 

4 A. For an in patient — for an outpatient 

5 visit which would be in the doctor's office, the 

6 doctor would keep a record there, yes, sir. 

7 Q. Is it possible that residents in a 

8 long-term care facility setting such as Miss 

9 Laca, on occasion go out to outpatient service 

10 physicians for appointments? 

11 A. It's possible. 

12 Q. When they do that, would you expect 

13 that physician to maintain his own independent 

14 office chart irrespective of what information or 

15 documentation he sends back to the nursing home? 

16 A. He should send documentation back to 

17 the nursing home and keep a copy of that in his 

18 office. 

19 Q. Would it surprise you, Doctor, if — 

20 strike that. 

21 In that setting, Doctor, is it 

22 possible that there are numerous physicians 

23 involved in Miss Laca's care for which you have 

24 not reviewed the medical records, if, in fact, 

25 they keep their own office charts? 
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2 A. There are numerous physicians and no 

3 evidence she is coming and going based on 

4 reviewing this, so I would be surprised if there 

5 are numerous physicians concurrently caring for 

6 her. 

7 Q. Would you be surprised if there were 

8 any physicians consulted on an outpatient basis 

9 for Miss Laca based on the complications you have 

10 seen and the care she received? 

11 A. Well, I would be surprised — 

12 surprised --

13 Q. Do you know of any? 

14 A. I don't know of any doctor 

15 concurrently managing this patient without 

16 providing documentation. 

17 Q. Who was her attending physician? 

18 A. I don't know the name. 

19 Q. We will just call him Dr. X then. 

20 A. Call him attending physician. 

21 Q. Did attending physician have an office 

22 practice as well or do you know? 

23 A. I don't know. 

24 Q. And was attending physician ever 

25 investigated or was ever consulted during any 
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2 investigation regarding Miss Laca's care, to your 

3 knowledge? 

4 A. Investigation, you mean — 

5 Q. By the State. 

6 A. No, I do not know that. 

7 Q. Do you know whether or not the State 

8 or Department of Human Resources ever 

9 investigated any complaints about Miss Laca's 

10 care? 

11 A. No, I do not know. 

12 Q. Let's finish up some of our items, 

13 what is marked as Exhibit No. 5, doctor. 

14 A. These are the notes I took when 

15 reviewing this chart. 

16 Q. What is bound together as Exhibit 6? 

17 A. These are articles I have come across 

18 which help me formulate an opinion. 

19 Q. Were these the research articles 

20 responsive to the duces tecum items of Exhibit 2, 

21 the notice of your deposition? 

22 A. Yes. 

23 Q. Doctor, let's walk through those 

24 articles if we could in Exhibit 6 and if you 

25 could tell me — we will just start with the 
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2 first one. What is that first article; just in 

3 general, can you summarize the title and then we 

4 will ask you a follow-up question about it? 

5 A. This is a Clinical Practice Guideline 

6 from the American Geriatric Society in 

7 coordination with the British Geriatric Society 

8 and the American Academy of Orthopaedic Surgeons 

9 and they formed a panel on falls prevention to 

10 come up with the national guideline so it's 

11 almost an international guideline for the 

12 prevention' of falls in older persons. 

13 Q. What was the date of that? 

14 A. 2001. 

15 Q. What month? 

16 A. May. 

17 Q. So that was after Miss Laca's fall in 

18 February of 2001, correct? 

19 A. Yes. 

20 Q. What's the next article? 

21 A. This is Falls in the Nursing Home and 

22 this is from the American College of Physicians 

23 which is a general discussion on the cause, 

24 prevention, response to falls in an elderly 

25 population. 
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2 Q. The publishing date on that one was? 

3 A. September 15, 1994. 

4 Q. Doctor, if you could, explain to me 

5 the significance of that article, if any, in 

6 formulating your opinions in this case? 

7 A. Well, this comes, you know, these 

8 are — these general summary articles put 

9 together after some — I guess to describe the 

10 article — rather than just one person sitting 

11 down and writing an article, what they do is 

12 reference the research which was done before, you 

13 see like a long list of other publications which 

14 are then summarized in this nice discussion, so 

15 we as physicians and caretakers can address falls 

16 in the elderly and there were certain sections 

17 which I felt were of certain pertinence in here. 

18 Q. Okay, what's the next article, Doctor? 

19 A. This, I'm sorry, I just gave you the 

20 abstract, I pulled this off — we are very modern 

21 now, I don't have the whole article for you but I 

22 got the abstract. That is a discussion on 

23 identifying nursing home patients who are at risk 

24 for falling. 

25 Q. Is this all you reviewed? 
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2 A. Somewhere I have the article, but I 

3 guess I couldn't get the article so I wanted to 

4 give you that for completeness, it summarizes how 

5 it was done. 

6 Q. Did you print off or have the whole 

7 article at some point during your review and you 

8 read it and said this is what I mean and you put 

9 it into your report? 

10 A. Yes, but I wanted to give this to you 

11 for completeness. 

12 Q. You couldn't find the article? 

13 A. . No. 

14 Q. What is the next article? 

15 A. This is Deaths Caused by Physical 

16 Restraints. This is from the Geriatological 

17 Society, that's what it is. It has pictures of 

18 people getting caught up in their restraints. I 

19 thought of — when having gone over this case and 

20 seeing how she kept sort of — there was one 

21 point I thought she got caught under her armpits 

22 and I remember reading the article and I wanted 

23 to go back, these are people who actually died, I 

24 wanted to see how -- what their take was on 

25 restraints and people getting tangled up in their 



34 

1 Starer 

2 restraints. 

3 Q. This is more demonstrative for seeing 

4 how that happens? 

5 A. Yeah, there was something I marked. 

6 Because it's not the first time somebody has 

7 gotten tangled up in their restraints, yeah, it 

8 was just a discussion as demented elderly women 

9 had a history of sliding down or — it's people 

10 who slip down in their restraints and they are 

11 confused and pull down on them, so I thought that 

12 was appropriate. 

13 Q. You said you recalled on a number of 

14 prior occasions when Miss Laca had slid down in 

15 her wheelchair, can you point to any 

16 documentation that shows she suffered any injury 

17 or damages as a result of those incidents? 

18 A. There is no documentation of any 

19 physical injury during those episodes where she 

20 was either on the floor or caught and the 

21 restraint was holding her by the armpits. 

22 Q. What is the next article? 

23 A. This is the — they are mixed up, this 

24 is one of the ones that is in my curriculum 

25 vitae. There is a section on falls in there. 
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2 Q. Next? 

3 A. Randomized trial of a consultation 

4 service to reduce falls in nursing homes. This 

5 is a discussion from the Journal of the American 

6 Medical Association which addresses falls in the 

7 nursing homes and suggested response. 

8 Q. Okay. 

9 A. The next one is from the New England 

10 Journal of Medicine, this is Prevention of Falls 

11 Amongst Elderly and once again, another review 

12 article summarizing the standard of care and how 

13 one should approach it, talking about, you know, 

14 restraints, the use and misuse of it. You know, 

15 just general. 

16 Q. One more article? 

17 A. Tying Down the Elderly, this is a 

18 review article on the use of restraints and how 

19 one can reduce use of restraints, when they 

20 shouldn't be used and there was a section here on 

21 how — that restraints should never be used as a 

22 substitute for surveillance. 

23 MR. STUART: I understand you have 

24 gotten paged, do you want to take a quick 

25 break. 
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2 (Recess.) 

3 Q. Doctor, backing up to some information 

4 and again I understand you haven't seen all of 

5 the documentation that's out there in this case, 

6 but I have a question for you. That is, if the 

7 attending physician, who is Dr. Ith, if it's Dr. 

8 Ith's assertion that Miss Laca's fracture was a 

9 result of her osteoporosis and degenerative joint 

10 disease and osteoarthritis, do you have any basis 

11 to disagree with him? 

12 A. Is that a hypothetical? 

13 Q. If that is Dr. Ith's stated assertion 

14 in this case, do you have any reason to disagree 

15 with him or basis to disagree with him at this 

16 time? 

17 A. I guess I would need to hear a little 

18 more about that. He is saying that there was — 

19 was the osteoporosis combined with trauma or just 

20 osteoporosis and osteoarthritis alone caused the 

21 fracture. If he said osteoarthritis combined 

22 with a bump to the hip, then I certainly can 

23 agree with that. 

24 Q. So you disagree with his assertion 

25 that those factors alone were the probable cause 
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2 of her injury? 

3 A. You are saying probably, I say more 

4 likely than not based upon what I have seen that 

5 there was a fall associated with the injury. 

6 Q. And Doctor, tell me what evidence you 

7 rely upon to state your opinion that Miss Laca 

8 sustained a fall prior to her suffering this 

9 injury secondary to some of these underlying 

10 conditions? 

11 A. I am relying on the emergency room 

12 record. 

13 Q. Okay. What specifically are you 

14 relying upon, that is date and time of the injury 

15 either before or after she was on the floor? 

16 MR. GONZALEZ: I am not sure I 

17 understand the question. Go ahead and 

18 repeat it. I didn't hear you. 

19 A. I don't really understand it. 

20 MR. STUART: Object to the coaching. 

21 Q. Doctor, looking at the emergency room 

22 record, I am asking how it is you date in 

23 sequence and time whether or not Miss Laca's 

24 fracture occurred before or after coming into 

25 contact with the floor, is there anything you are 
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2 relying upon other than your medical experience 

3 or probabilities or something along those lines? 

4 A. I am relying on the description of the 

5 emergency room record and that more likely than 

6 not she had a fall. It says she fell in the 

7 nursing home two days agor they apparently took 

8 x-rays and so the sequence seems to be and the 

9 results seem to be, she falls, they took x-rays 

10 and they found a hip fracture, that is more 

11 likely than the bone just snapping and her 

12 lowering herself to the floor. 

13 Q. Doctor, is it true patients do 

14 experience pathological fractures; they can have 

15 a fracture in their bed just rolling over or 

16 spontaneously; that can happen? 

17 A. A pathological injury would be one 

18 associated with cancer of the bone or — that's 

19 the definition I use, a spontaneous fracture. 

20 Q. You are saying the terminology you 

21 use, there is such a thing as a spontaneous 

22 fracture that does occur to residents without 

23 trauma or force contributing to it? 

24 MR. GONZALEZ: Objection. Form. 

25 A. That she rolled over in bed and she 
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2 broke her hip, possible, but in this case, not 

3 likely. 

4 Q. You are saying it's not probable based 

5 upon what you have reviewed? 

6 A. Yes. 

7 Q. But it is possible? 

8 A. Yes. 

9 Q. Is it also possible then that Miss 

10 Laca, in fact, climbed over the bed rail and was 

11 trying to stand when she sustained a fracture and 

12 therefore fell to the floor, is that also 

13 possible? 

14 MR. GONZALEZ: Objection. Form. 

15 MR. STUART: The basis for that 

16 objection. 

17 Go ahead, Doctor, he is not going to 

18 answer. 

19 A. So now, we are hypothetically trying 

20 to recreate this. 

21 Q. The possible scenarios. 

22 A. Okay. 

23 Q. I am trying to recreate the possible 

24 scenarios and find out what you can rule in and 

25 rule out? 
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2 A. Everything is possible, whether it's 

3 probable, I don't know, because now what you are 

4 postulating is she was able to climb up over the 

5 bed rail and with all the force and energy that 

6 that requires, it didn't snap her bone, but when 

7 she finally goes through that hurdle of going 

8 over the bed rail and happily standing up, that 

9 was enough to snap a bone, less probable than her 

10 hitting the floor and snapping a bone. 

11 Q. You are saying it would be more 

12 probable of the two scenarios that the due force 

13 and stress of her trying to get over the bed rail 

14 could have caused it versus her standing up? 

15 A. I think that the — it's a very 

16 convoluted explanation, as she is climbing up and 

17 twisting and turning, she breaks her bone, yet 

18 still has the wherewithal with all the pain and 

19 the loss of the physical use of the leg is still 

20 able to go over the top, I will say not probable. 

21 Q. Do you know, to your knowledge or have 

22 any opinion one way or another there were any 

23 functioning problems with the bed rail at the 

24 time of her incident? 

25 A. I do not know. 
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2 Q. What assumption have you made with 

3 regard to the basis of your opinions in how this 

4 incident occurred as to the functional level of 

5 the bed rail that she was climbing over? 

6 A. I am basing my opinion that she is 

7 found on the floor and her hip is broken. She 

8 should not have been on the floor. 

9 Q. Your basic opinion is according to how 

10 you stated that their job is to insure that an 

11 accident like this didn't happen and therefore 

12 they have a problem? 

13 A. . Whether she is climbing over a bed 

14 rail or just getting out of bed unsupervised, a 

15 woman should not be lying on the floor. 

16 Q. The basis of your opinion has nothing 

17 to do with functional elements or providing 

18 functioning bed rails or non-functioning bed 

19 rails, you are talking about supervision and how 

20 a resident could get in touch with the floor, 

21 correct? 

22 A. Yes, she should not be laying on the 

23 floor. 

24 Q. So you make no assessment or include 

25 no factors to determine whether or not Miss Laca 
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2 played any role in this and getting tangled in a 

3 bed rail and getting over it versus any scenario 

4 where the bed rail isn't functioning and she 

5 could role out of the bed, one way or the other; 

6 your review is basically limited to the issues 

7 about care planning and supervision for a 

8 resident? 

9 A. That's a long question, but the idea 

10 that she is playing a role, I don't really want 

11 to blame her for what's occurred. It's the 

12 people who are watching her. 

13 Q. What were her physicians orders for 

14 monitoring her and for supervising her while in 

15 the facility; it's a very specific question, I 

16 want to know what her attending physician ordered 

17 them to do? 

18 A. I was looking through that and I don't 

19 recall seeing any orders. If you would like, I 

20 can go through it again, the physicians order 

21 section I was provided, I have a section on 

22 telephone orders and I don't recall any specific 

23 orders. 

24 Q. Doctor, if we base that upon your 

25 review and agree that the attending physician 
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2 provided no specific orders or no different 

3 monitoring than usual, what was your 

4 understanding as to what the protocol was at the 

5 facility for how often Miss Laca would be 

6 monitored, how frequent? 

7 A. From what I have reviewed, it does not 

8 even seem like they have a protocol, that the 

9 patient would fall and then they would just go 

10 back to doing whatever they did before which was 

11 not monitoring, no protocol was kicking in, no 

12 assessment was being made. That is part of my 

13 criticism,. 

14 Q. Doctor, have you reviewed any of the 

15 policies and procedures or protocols that are in 

16 place at the facility? 

17 A. I have not reviewed them and I see no 

18 evidence there was a protocol because nothing was 

19 implemented after each fall. 

20 MR. STUART: Object to the second part 

21 of that response as nonresponsive. 

22 Q. Doctor, isn't it true you never asked 

23 for the written policies and procedures of this 

24 nursing home, is that correct? 

25 A. Correct, I just wanted to see what 
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2 they were doing. 

3 MR. STUART: Objection. 

4 Nonresponsive. 

5 Q. What is your understanding as to how 

6 in time, how early before the fall had she been 

7 monitored that evening before she was found; do 

8 you have any understanding one way or.the other, 

9 on the 26th? 

10 A. There is no documentation that I could 

11 find from the 26th. 

12 Q. So that might be one instance where 

13 the actual caregivers from that night who were 

14 deposed might be able to provide some insight of 

15 what was going on and how they were monitoring 

16 her? 

17 A. Being the medical record doesn't have 

18 any information on that, I'm very curious as to 

19 what was done and why they did not document it. 

20 MR. STUART: Objection. 

21 Nonresponsive. 

22 Q. That would be helpful information to 

23 be able to evaluate what happened that night? 

24 A. No, I relied on the medical record to 

25 evaluate the care of the patient, not what is 
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2 said in a deposition months later. 

3 Q. So you are one of those old school, if 

4 it's not written down, it didn't happen? 

5 A. Old and new school. 

6 Q. Correct? 

7 A. I object to the term old school. 

8 Q. Any school. 

9 A. That's how it's done. 

10 Q. So every single communication, every 

11 single action that happens for a patient is 

12 written down in your medical records for all of 

13 your residents and all the people you supervise, 

14 correct? 

15 A. You are asking about me now. 

16 Q. I am asking what you teach? 

17 A. That is definitely what we teach, if 

18 you are going to do it, you definitely have to 

19 write it. 

20 Q. You are testifying under oath that 

21 every communication, every assessment done by the 

22 people you teach, they are supposed to write it 

23 all down? 

24 MR. GONZALEZ: Objection. Form. I 

25 think you asked the question three times. 
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2 A. I hope I am not going out on a limb by 

3 saying this is what I teach. I hope everybody is 

4 teaching, document patient care, yes. 

5 Q. You agree with that statement? 

6 A. Yes. 

7 Q. Now that you are the paid expert to 

8 determine whether or not people acted. 

9 appropriately on the night of the 26th, you don't 

10 even care enough to go and get the depositions to 

11 understand what at least people are going to say 

12 because you said yourself there is not 

13 documentation, but we sit here today and you are 

14 going to be critical of these folks, what they 

15 did or didn't do and you don't even know what 

16 they have to say? 

17 MR. GONZALEZ: Objection to form. 

18 A. That's a long question, paid expert, I 

19 don't know what you mean by that, I am paid for 

2 0 my time in developing an opinion. As for not 

21 caring, I care intensely about what happens to 

22 people, so maybe we can rephrase the question. 

23 Q. Certainly. You are being paid to 

24 testify for the plaintiffs as we sit here today? 

25 A. I am paid for my time to render an 
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2 opinion, yes. 

3 Q. How many hours of time have you put in 

4 this case, just an estimate how many hours are 

5 you going to bill them for? 

6 A. Ten or 11. 

7 Q. So 22, $2400 in this case so far, 

8 correct? 

9 A. Yes, maybe not even that much, but 

10 yes. 

11 Q. And then your time for the deposition? 

12 A. Yes. 

13 Q. You are prepared to offer opinions 

14 against the caregivers at the facility today and 

15 possibly at trial without reading their 

16 depositions to understand what their take is on 

17 what happened the 26th; you feel comfortable 

18 doing that? 

19 A. I am comfortable rendering an opinion 

20 about caregivers not documenting a fall in the 

21 chart, there is something that is not here and I 

22 will render on opinion on that. 

23 Q. Doctor, have you ever seen somebody 

24 respond to a situation and because they are 

25 providing care they don't write it down at the 
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2 time they are doing that? 

3 A. Yes, they come back and write it 

4 afterwards. 

5 Q. And human nature and in your life, 

6 have you ever forgotten to do anything? 

7 A. In human nature, you mean around the 

8 house, certainly and I come back and I do it 

9 later when I am reminded of what I didn't do. 

10 Q. Always? 

11 A. Otherwise sinks will overflow, things 

12 won't get cleaned. When you are reminded you 

13 didn't do. it, you go back and do it. I am not 

14 better or worse than anyone. We are talking 

15 about medical care though, not my house. 

16 Q. In your medical care experience, you 

17 have never in your entire life forgotten to write 

18 down an entry or assessment or order for one of 

19 your residents or one of your patients and not 

20 gone back to write it down later, correct? 

21 A. I didn't know we were here to discuss 

22 me, I was going to discuss this and I thought if 

23 it's in my experience, with my patients and 

24 residents, if something as important as falling 

25 on the floor, possibly breaking a hip requiring 
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2 an emergency room admission and I forgot to do 

3 that, I certainly would go back and write that. 

4 MR. STUART: Objection. 

5 Nonresponsive. 

6 MR. GONZALEZ: That's responsive, you 

7 asked the question, about four different 

8 times, I think the doctor answered it four 

9 different times. 

.10 MR. STUART: Thanks for your input. 

11 You can say objection to form. Read the 

12 rules', you will understand one day. 

13 Doctor, I am going object as 

14 nonresponsive. 

15 Q. My question, along the lines of in 

16 your practice, have you ever forgotten to write 

17 down a patient assessment or order at the time 

18 that it occurred? 

19 MR. GONZALEZ: Objection. Form. 

20 A. It's too general a question, I always 

21 have to write my note. 

22 Q. You have never forgotten to not write 

23 one, correct — strike that. I will take that 

24 one, I will object to my own question. 

25 Doctor, have you ever forgotten to 
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2 write one of these notes you just told me about? 

3 A. An incident report, no I have not 

4 forgotten because we would not be allowed to move 

5 forward. There are checks and balances, somebody 

6 would come and say, Dr. Starer, you did not write 

7 the incident report. These are the kind of notes 

8 we are talking about. 

9 Q. So yourself you don't make those kinds 

10 of forgetful errors on occasion? 

11 . A. I am not allowed to make these, I work 

12 in a system where someone is watching someone who 

13 is watching someone else. 

14 Q. You wouldn't allow someone working for 

15 you to make those kinds of errors? 

16 A. No. 

17 Q.. Do you make any allocation for anybody 

18 else to be less than perfect out there in their 

19 documentation, in making an error in omitting to 

20 write something down? 

21 A. You make it sound like being perfect 

22 is not a good thing. I hope that the facility 

23 tries to provide the best care. 

24 Q. Do you want me to state it again? 

25 A. Yes. 
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2 Q. Can I have the court reporter please 

3 read that back the last question. 

4 (Record read.) 

5 A. I don't make allocations for people to 

6 make errors in situations in which patients are 

7 being injured. 

8 Q. Do you have an allocation, in your 

9 opinions within the standard of care, for someone 

10 to fail to write down a note or an assessment 

11 which a patient is not injured? 

12 A. Well, it's very general, if a patient 

13 giggles or smiles or scratches their head, it may 

14 not need to be documented, but we are talking 

15 about a patient possibly falling on the floor. 

16 Q. So everything isn't documented, is 

17 that what you are telling me? 

18 A. Where it does not relate to the 

19 patient's well-being or care, sure. 

20 Q. Doctor, in your review of this case, 

21 did you find any evidence that Miss Laca had ever 

22 on a prior occasion attempted to climb over her 

23 bed rails and her bed? 

24 A. During this particular stay here? 

25 Q. Before the fall on the 26th of 
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2 February, 2001. 

3 A. I have reports of patient being found 

4 on the floor next to the wheelchair. 

5 MR. STUART: Objection. 

6 Nonresponsive. 

7 Q. My question is very specific, please 

8 listen to it. In reviewing this case, do you 

9 find any evidence that Miss Laca had any prior 

10 episode of trying to climb over the bed rails in 

11 her bed? 

12 A. I don't recall seeing that. 

13 Q. Well, as we sit here today, you are 

14 the expert on whether or not the standard of care 

15 was met on behalf of the plaintiffs, can you 

16 point me to any note in which it's documented 

17 that Miss Laca had tried to climb over the bed 

18 rails in her bed before the 26th of February 

19 2001? 

20 MR. GONZALEZ: Objection. Form. 

21 A. At this time, I cannot point you to 

22 such a note. 

23 Q. Thank you. Doctor, what's the purpose 

24 of bed rails? 

25 A. I'm not sure, I don't know if they 
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2 have a purpose. 

3 Q. You use them at your hospital? 

4 A. No, we keep our bed rails down. The 

5 only time we might use a bed rail if the patient 

6 needs some support in sitting up and they want to 

7 grab the bed rail to pull them up. Bed rails are 

8 a restraint and we keep them down, half of them 

9 down. 

10 Q. Because HVFA has defined the bed rails 

11 as a restraint? 

12 A. The United States Government. 

13 Q. And you need an order for a restraint, 

14 correct? 

15 A. Yes, sir. 

16 Q. What restraints were ordered and in 

17 place for Miss Laca at the time she apparently 

18 had this incident on February 26, 2001? 

19 A. Well, for the particular incident on 

20 February 2001, there is no documentation, so it's 

21 not clear exactly what was being done or not done 

22 at the time, that was my original criticism. 

23 Q. What was being done on the days 

24 before, as far as any restraints at all while she 

25 was in her bed, to your knowledge? 
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2 A. I see there are lap belts or lap 

3 restraints being used on the previous incidents. 

4 Q. In her bed? 

5 A. Not in the bed, it might have been 

6 something about a wedge being used, but it's not 

7 clear as to what's being used to keep her from 

8 falling out of the bed. 

9 Q. So that might be another instance 

10 where the caregivers who testified in this case 

11 could give you some clarification on what, if 

12 any, restraints were being used at that time, 

13 correct? 

14 A. I don't want it to seem I am saying a 

15 restraint is a solution to keeping people off the 

16 floor. In fact, I don't believe the restraints 

17 are going to stop her and apparently they didn't. 

18 MR. STUART: Objection. 

19 Nonresponsive. 

20 Q. My questions are very specific, please 

21 listen to them. My question is, this would be 

22 another instance in which the caregivers who were 

23 deposed could provide you with additional 

24 information about what restraints, if any, were 

25 being used at that time, correct? 
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2 A. I wish they had taken the time to 

3 document it in the chart also. If it's not in 

4 the chart, I cannot tell what's being done, nor 

5 can the next caregiver tell what's being done. 

6 MR. STUART: Doctor, nonresponsive. I 

7 am going to try to strike all of your 

8 testimony. I have specific questions and I 

9 am entitled to their answers, not your own. 

10 Q. My question for the third time, this 

11 is another instance in which the depositions of 

12 the caregivers could have provided you with 

13 additional information regarding what they 

14 recalled were the restraints, if any, in place at 

15 the time of the incident, is that correct? 

16 A. I would be happy to review that 

17 information and see if it alters my opinion. 

18 MR. STUART: Doctor, nonresponsive. 

19 Q. My question for the fourth and last 

20 time. 

21 MR. GONZALEZ: Objection. It's been 

22 answered. 

23 Q. My question for the fourth time and 

24 the last time, this would be another instance in 

25 which the information provided by the caregivers 
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2 who have been deposed, that you haven't been 

3 provided by the plaintiff's attorney nor asked 

4 for could have provided you more information 

5 about what restraints, if any, were being used at 

6 the time of the occurrence, correct? 

7 A. Yes, they could provide me information 

8 about whether restraints were being used. 

9 Q. Doctor, is it your opinion that Miss 

10 Laca should not have been restrained by any 

11 device while in her bed in February of 2001? 

12 A. Yes, sir. 

13 Q. And what do you believe should have 

14 been going on as far as monitoring or somehow 

15 preventing her from at some point falling out of 

16 her bed and possibly being hurt; what are you 

17 saying the standard of care would have required 

18 for her to keep her safe in February of 2001? 

19 A. Monitoring, she should have been 

20 monitored. 

21 Q. How do you monitor a resident such as 

22 Miss Laca to prevent her from possibly rolling 

23 out of the bed and injuring herself, back then in 

24 February of 2001? 

25 A. Either direct observation or a system 
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2 of alarms. 

3 Q. And how would the alarm system prevent 

4 her from falling to the floor if you are 

5 utilizing a bed alarm system? 

6 A. What the alarm does, it brings a 

7 person into the room to tell her not to get out 

8 of bed, help her get back into bed if she is 

9 halfway out, but it summons assistance. 

10 Q. But that is not going to prevent her 

11 from rolling out of the bed, that is only to 

12 summon someone if she partially rolls and if she 

13 continued to get out of the bed, someone will not 

14 be there in time if she falls directly from the 

15 bed, correct? 

16 A. I think, if you assess your patients, 

17 then a facility would know whether they are 

18 rollers or standers or sitters and be able to 

19 device an alarm system — there are different 

20 types; there are pressure alarms, there are 

21 string alarms will be tugged if the patient 

22 starts moving. I don't — if you are saying that 

23 she is so fast that someone will not get there in 

24 time, then you move her closer to the nurse's 

25 station or you have the nurses closer to her. 
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2 You have to adapt to prevent your patient from 

3 being injured. 

4 Q. Doctor, can you name for me one 

5 facility in the State of Texas where they provide 

6 one to one monitoring of residents that are at 

7 risk for rolling out of their long-term care 

8 facility beds? 

9 A. No, I cannot. 

10 Q. Do you know of one in the State of New 

11 York that's a long-term care facility where they 

12 provide one on one monitoring for residents in 

13 their bed or the ones that are at risk for 

14 rolling out of beds? 

15 A. You want me to name a facility? 

16 Q. Are there long-term facilities where 

17 the resident is at risk for rolling out of their 

18 bed where they give one to one total supervision 

19 24 hours a day? 

20 A. That's a slightly different question. 

21 You said every resident one to one. There is a 

22 facility, the one I work at, where they adapt, 

23 you may have one person watching two people or 

24 they may use alarms in combination of monitoring, 

25 but I cannot name a facility where every person 
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2 gets their own observer. 

3 Q. Can you name any facility in the State 

4 of Texas where they provide this one to one or 

5 two to one coverage? 

6 A. I cannot name any facilities in Texas. 

7 Q. Can you name any one to one or two to 

8 one in their long-term care facilities that have 

9 a census of at least 100 that provide that kind 

10 of monitoring? 

11 A. In Texas? 

12 Q. In New York, anywhere. 

13 A. Are we back to every patient? 

14 Q. Just the ones at risk for rolling out 

15 of their beds. 

16 A. I would have to say some get an 

17 observer, some get an alarm, not every patient 

18 gets one to one observation, it depends on the 

19 patient. 

20 Q. The answer to my question is no, there 

21 is not one? 

22 A. No, I cannot name one. 

23 Q. Doctor, can you insure any outcome 

24 with your patients as far as guarantees they are 

25 going to be always safe, guarantees they are 
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2 going to be well, guarantees they are going to 

3 improve in their conditions? 

4 A. I cannot guarantee that, no. 

5 Q. There are certainly numerous factors 

6 involved with, especially geriatric patients, in 

7 their conditions and how they do as far as 

8 getting better and getting worse, correct? 

9 A. Yes. 

10 Q. As a physician, there are things you 

11 can attempt to control and things you cannot 

12 control with the aging process? 

13 A. I cannot prevent people from aging. 

14 Q. And you cannot prevent the natural 

15 complications from that aging process, can you, 

16 Doctor? 

17 A. Not all of them. 

18 Q. Because again, you can't insure a 

19 specific outcome, you can just do what you 

20 believe is reasonable and appropriate in each 

21 situation? 

22 A. We do our best. 

23 Q. Doctor, I believe those are all the 

24 questions I have today. Are there any of your 

25 answers that you need to now for some reason or 
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2 another complete or add to to what I asked at 

3 that time? 

4 A. I don't recall at this time. 

5 Q. Sometimes something sticks in 

6 somebody's mind. 

7 Have I been, polite to you, Doctor? 

8 A. Yes. 

9 MR. STUART: I will pass the witness 

10 to you. 

11 MR. GONZALEZ: I have no questions 

12 right now. We will reserve all our 

13 questions until the time of trial. 

14 (Time noted: 3:20 p.m.) 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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9 I, LESLIE FAGIN, Certified Shorthand 

10 Reporter in and for the State of New York, hereby 
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5 parties of record: 
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9 I further certify that I am neither counsel 

10 for, related to, nor employed by any of the 

11 parties or attorney in the action in which this 

12 proceeding was taken, and further that I am not 

13 financially or otherwise interested in the 

14 outcome of the action. 

15 Further certification requirements pursuant 

16 to Rule 203 of TRCP will be certified to after 

17 they have occurred. 

18 Certified to by me this ____ day of 
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Esquire Deposition Services 

22 216 East 45th Street 
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