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1 THE VIDEOGRAPHER: This is tape

2 number 1 of the videotape deposition of

3 Dr. Perry Starer in the matter of Adela

4 Chavez, plaintiffs, against Pebble Creek

5 Nursing Center, defendants, in the

6 District Court of El Paso County, Texas,

7 120th Judicial District, cause number

8 2003-3429.

9 This deposition is being held at

10 the offices of Ellen Grauer Court

11 Reporting located at 133 East 58th

12 Street on April 2nd, 2004 at

13 approximately 11:17 a.m.

14 My name is Fernando Alvarez from

15 the firm of Ellen Grauer Court

16 Reporting, and I'm the legal video

17 specialist. The court reporter is Fran

18 Insley in association with Ellen Grauer

19 Court Reporting.

20 Will counsel please introduce

21 themselves.

22 MR. MAY: Marshall May on behalf

23 of the defendant.

24 MR. GONZALEZ: For the record, my

25 name is Juan Gonzalez. I represent the
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1 plaintiff, Adela Chavez.

2

3 P E R R Y S T A R E R,

4 having been first duly sworn before a

5 Notary Public of the State of New York,

6 was examined and testified as follows:

7

8 EXAMINATION BY

9 MR. GONZALEZ:

10 Q Dr. Starer, good morning. How are

11 you, sir?

12 A Good morning. Fine. How are you?

13 Q I'm doing fine.

14 Dr. Starer, as I indicated to you

15 earlier, I represent Adela Chavez in this

16 accident of February 18, 2002. I'm going to

17 be asking you some questions, Dr. Starer,

18 concerning some reports you reviewed and the

19 accident. If at any time you don't understand

20 my question, Dr. Starer, if we can have an

21 agreement, you'll stop me and ask me to

22 rephrase it?

23 A Absolutely.

24 Q Let's get started with your full

25 name first.
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1 A First name Perry, P-E-R-R-Y, middle

2 name Jay J-A-Y, last name S-T-A-R-E-R.

3 Q Dr. Starer, what is your

4 professional address?

5 A I'm pausing to think for a moment.

6 I can receive mail at several places, but

7 let's say Elmhurst Hospital Center, 7901

8 Broadway, Queens, New York, 11373. I also

9 work out of Mount Sinai Hospital, too.

10 Q Dr. Starer, would you give the

11 ladies and gentlemen your educational

12 background?

13 A The dates are a little maybe a

14 little foggy, but I entered college in 1972 at

15 New York University and graduated in 1976 with

16 a bachelor in arts.

17 Then I went on to get my medical

18 degree at Mount Sinai School of Medicine,

19 graduating in 1980. I did an internship in

20 medicine, internal medicine for one year under

21 the Mount Sinai services, completed that in

22 1981, went on for two additional years of

23 residency in internal medicine, completing

24 that in 1983 and then did a two-year

25 fellowship in geriatric medicine at Mount
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1 Sinai School of Medicine, completing that in

2 1985.

3 Q Sir, what is your occupation? What

4 do you do for a living today?

5 A I'm a physician.

6 Q Are you in private practice or are

7 you with a hospital?

8 A I'm hospital based, full-time in a

9 hospital, part of a medical school. So I take

10 care of patients, also teach young doctors in

11 training and medical students and other

12 healthcare professionals and do some research

13 also. It's an academic center.

14 Q Do you practice geriatric medicine

15 and do you teach

16 A Yes, I have a I do attending

17 rounds in the internal medicine service for

18 all patients of all age six months out of the

19 year, but simultaneously with that I am the

20 director of the geriatric unit at Elmhurst

21 Hospital. I'm the chief of geriatrics, so

22 that encompasses the teaching of geriatrics to

23 healthcare providers and also the care of

24 geriatric patients all year long.

25 Q Would you tell the ladies and
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1 gentlemen of the jury a little bit about

2 geriatrics? What specialty is that?

3 A Geriatrics is a specific care of

4 the elderly with the understanding that an

5 older person may have special needs because of

6 how the body changes, how the mind changes, so

7 it really is general practice for the older

8 person with specific considerations as to the

9 problems of osteoporosis, falling, dementia,

10 incontinence, sleep disorders, and it goes on

11 and on, and the more you think about it, the

12 more you realize they do require a special

13 care, more intensive care than the younger

14 person does.

15 Q Thank you, Doctor. I appreciate

16 that.

17 Doctor, before coming in today to

18 render an opinion, you have given us an

19 opinion in this case and in doing so, what

20 records did you review?

21 A I have the records here and I have

22 the records from I got the Providence

23 Memorial Hospital records, Pebble Creek

24 Nursing Center records and Del Sol Medical

25 Center records, and also there was an incident
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1 report that I reviewed prior to the

2 preparation of my report.

3 Q Doctor, after reviewing those

4 reports did you come to an opinion as to

5 whether Pebble Creek Nursing Center breached

6 their standard of care to Adela Chavez?

7 MR. MAY: Objection to form.

8 You can answer the question.

9 A I just wanted to add I also have

10 the report of a deposition of Dr. Cromer for

11 completeness, C-R-O-M-E-R.

12 I forgot the question. Did I form

13 an opinion? And the answer is yes.

14 Q Doctor, what is that opinion, if

15 you could tell the ladies and gentlemen of the

16 jury?

17 A That the care provided by the staff

18 of the Pebble Creek Nursing Center had failed

19 to meet the standard of care to prevent falls

20 and fall-related injuries.

21 Q As a result of that breach, was

22 there a subsequent injury to Adela Chavez?

23 A Yes, she suffered an injury to the

24 bone in the right leg, the right femur.

25 Q Doctor, did you also review what
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1 has been marked as Plaintiff's Exhibit and

2 you have that in front of you, I believe

3 Plaintiff's Exhibit 3?

4 MR. MAY: Are you referring to

5 documents that you faxed here today?

6 MR. GONZALEZ: Documents that I

7 faxed there today.

8 MR. MAY: Why don't we take a

9 quick break and let the court reporter

10 mark those, because your fax cut off

11 some of the numbers and it's not real

12 clear.

13 MR. GONZALEZ: Let's go off the

14 record for a second.

15 (Whereupon a report by Dr. Starer

16 was marked as Plaintiff's Exhibit 1 for

17 identification as of this date.)

18 (Whereupon an incident/accident

19 report was marked as Plaintiff's Exhibit

20 2 for identification as of this date.)

21 (Whereupon an affidavit by Karen

22 Brietschkopf was marked as Plaintiff's

23 Exhibit 3 for identification as of this

24 date.)

25 (Whereupon a physician's order
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1 sheet dated February 18, 2002 was marked

2 as Plaintiff's Exhibit 4 for

3 identification as of this date.)

4 (Whereupon a pre-restraining

5 assessment for Ms. Chavez was marked as

6 Plaintiff's Exhibit 5 for identification

7 as of this date.)

8 (Whereupon a document was marked

9 as Plaintiff's Exhibit 6 for

10 identification as of this date.)

11 (Whereupon a nursing note dated

12 19/2 was marked as Plaintiff's Exhibit 7

13 for identification as of this date.)

14 Q Dr. Starer, the first exhibit I got

15 is marked Exhibit Plaintiff's 1, P-1.

16 Do you have that in front of you,

17 Doctor?

18 A Yes, sir.

19 Q Tell the ladies and gentlemen of

20 the jury what that is.

21 A This is a copy of a report that you

22 requested and I submitted to you in February

23 2004.

24 Q Is that your report, sir? That's

25 your report?
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1 A Yes, this is the report that I

2 wrote.

3 Q Does that report correctly depict

4 your opinions in this case?

5 A Yes, sir.

6 Q Exhibit number 2, can you describe

7 that to the ladies and gentlemen of the jury?

8 A This is the incident/accident

9 report that was written describing the event

10 that occurred at the Pebble Creek Nursing

11 where Ms. Chavez was found lying on the floor.

12 Q I will ask you to turn to the

13 second page of that report.

14 A It says, "Investigative process."

15 Q In the small paragraph, it would be

16 on the left side of the page, what

17 significance is that statement by the nurse?

18 A I believe if you are referring to a

19 paragraph which is at the very bottom left, I

20 guess left lower

21 Q I am, Doctor. That's exactly the

22 paragraph.

23 A I see you actually sent, it looks

24 like the fourth page. There is an enlarged

25 version of that.



12

1 Q That's right, Doctor. I tried to

2 make it a little easier to read there.

3 A I'll read from that one.

4 Q The second sentence from the end

5 there?

6 A First it starts talking about how

7 Tylenol was given and one-and-one care was

8 given until the resident went to sleep.

9 Q At the end of the paragraph it

10 says, the second line from the end, what does

11 that say?

12 A "I told the son that we would lower

13 the bed, put bed alarms on as well."

14 So my interpretation of this is

15 that following the episode in which Ms. Chavez

16 fell, a response is being made by the nurses

17 to prevent further falls, and what they are

18 initiating now is a very wise maneuver, to put

19 the bed lower down so there will be less risk

20 of injury and putting a bed alarm on at this

21 time so if there is any movement, there can be

22 an appropriate response to prevent additional

23 falling.

24 Q That's not until after the fall; is

25 that correct, Doctor?
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1 A Yes. The way it is written, one

2 can make the conclusion that the bed alarm was

3 not there. This is why they are putting a bed

4 alarm in place.

5 Q Doctor, Plaintiff's Exhibit number

6 3, if we can go to that one for a minute.

7 A Yes.

8 Q Have you ever seen this affidavit

9 before, Doctor?

10 A I did not have this at the time of

11 my report, but I did receive it after my

12 report and I read it at that time.

13 Q What is the would you tell the

14 ladies and gentlemen of the jury, first of

15 all, what Exhibit number P3 is?

16 A This is a sworn affidavit in which

17 Karen Brietschkopf is describing the incident

18 that occurred with Ms. Chavez at the Pebble

19 Creek Nursing Home. She is specifically

20 discussing the events at that time and some

21 discussion she had with an administrator.

22 Q What significance is this affidavit

23 in forming your opinions?

24 A Well, it just bolsters my opinion.

25 My opinion had already been formed based upon
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1 what I had seen, but she corroborates this by

2 saying the nursing home had stratified

3 Ms. Chavez as being a high risk of falling and

4 that a alarm system should be used.

5 Ms. Brietschkopf is saying what I

6 had already seen in the records, that once the

7 staff had indicated that Ms. Chavez was at

8 risk of falling, they also felt that an alarm

9 system should be used.

10 The affidavit then goes on to

11 discuss that apparently the alarm system was

12 not available. What she says is that the cost

13 for the unit was only $35. She discusses with

14 the administrator and the administrator didn't

15 want to spend the money on this equipment, and

16 then Ms. Brietschkopf concludes by saying that

17 on the particular evening that the event

18 occurred there was understaffing and that one

19 individual needed to work a double shift, two

20 shifts in a row in order that there would be

21 appropriate coverage.

22 Q Doctor, let's go to Exhibit,

23 Plaintiff's Exhibit number 4, and ask you to

24 describe that to the ladies and gentlemen of

25 the jury.
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1 A Plaintiff's Exhibit number 4 is the

2 physician's order sheet for Ms. Chavez, and

3 this is dated February 18, 2002.

4 Q Doctor, what significance is that

5 physician's orders?

6 A This is what the physician feels

7 needs to be put into place for the care of the

8 patient, and in this situation specifically

9 for Ms. Chavez, medications are listed,

10 treatments are listed, and also there are

11 specific instructions as far as safety.

12 Within that handwritten,

13 handwritten in at the bottom of the notation

14 section is an order for a tab unit while in

15 bed, tabs unit while in bed and a lap buddy to

16 be used while in wheelchair.

17 Q Tab units are the same as bed

18 alarms; is that correct?

19 A That's correct.

20 Q Plaintiff's Exhibit number 5, if I

21 can get you to describe that to the ladies and

22 gentlemen of the jury.

23 A It's a little blurry, but this is a

24 pre-restraining assessment for Ms. Chavez, and

25 this is dated there are different dates on
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1 here, but one date says February 18, 2002, so

2 I imagine this is when it first was written.

3 Q Does this pre-restraint assessment

4 recognize the fact that Ms. Chavez was a high

5 risk as far as falling?

6 MR. MAY: Objection to form.

7 A My copy is a little blurry, but

8 what I can make out would say correct.

9 The idea of a pre-restraining

10 assessment is before you use restraints, you

11 indicate whether a patient needs restraints

12 and then what can be done to prevent accidents

13 prior to using restraints, and the parts that

14 I am able to read in the left-hand column

15 which stratifies her at risk for falling is

16 that they are indicating that she is unsteady

17 on her feet, loses balance and that there is a

18 history of falls.

19 There is probably a better copy in

20 the notes I brought, but I think that pretty

21 much accurately summarizes at that she is at

22 risk for falls.

23 Q I have one more exhibit I want to

24 cover. Plaintiff's Exhibit which has been

25 marked as P-7, it should be the last page of
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1 the exhibit.

2 A Yes.

3 Q Down on the right side of the page

4 at the bottom.

5 A Yes.

6 Q This is a daily nursing note; is it

7 not?

8 A Correct.

9 Q Can you read the comments to us

10 there, Doctor?

11 A It is dated 19/2. I guess that's

12 February 19th. "Resident anxious about

13 nursing home placement." This is not

14 uncommon. She just arrived in the nursing

15 home and she is just adjusting to them, and

16 that's what they are commenting on that.

17 "Likes one-to-one attention. CNA's

18 have been one-to-one with resident since the

19 fall. Spoke with family and they are relieved

20 about getting bed alarm and lowering bed.

21 Resident received Tylenol with good relief and

22 complains of muscle aches, and then it is

23 signed. It is signed by, I think, the same

24 individual who gave that deposition. It looks

25 like Karen Brietschkopf.
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1 Q Doctor, this, of course, was not

2 done; is that correct?

3 MR. MAY: Objection to form.

4 A Well, I have to say it was not done

5 prior to it seems the way I'm interpreting

6 it, it was not done prior to the fall. It

7 appears that they are making an attempt to put

8 this into place after the fall.

9 Q Doctor, have all your opinions been

10 within reasonable and medical probability?

11 A Yes, reasonable medical

12 probability.

13 MR. GONZALEZ: Thank you.

14 I'll pass the witness.

15

16 EXAMINATION BY

17 MR. MAY:

18 Q Doctor, you live and practice here

19 in New York; is that correct?

20 A That is correct, sir.

21 Q Is any of your practice in El Paso,

22 Texas?

23 A No, sir.

24 Q Do you go to El Paso, Texas, from

25 time to time?
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1 A No, sir.

2 Q You have ever been to El Paso,

3 Texas, at all?

4 A No, not at all.

5 Q Explain to me how it is, then, that

6 you end up testifying about this case

7 regarding a nursing home in El Paso, Texas.

8 A Well, I was invited to.

9 Q You were invited to do it?

10 A I was invited to do it.

11 Q By Mr. Juan Gonzalez?

12 A Yes.

13 Q I assume you understand he is a

14 plaintiff's lawyer in El Paso, Texas?

15 A Yes, sir.

16 Q Did he fly up here to see you or

17 did he call you on the phone and send you the

18 records?

19 A He called me on the phone and sent

20 me the records.

21 Q Have you ever even met

22 Mr. Gonzalez?

23 A I have never met Mr. Gonzalez.

24 Q How many other cases have you

25 worked on for him?
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1 A I'm estimating maybe three. I

2 don't know if it's three or four.

3 Q Now, were all of those cases ones

4 in which you offered opinions that the

5 defendant healthcare provider, whether it was

6 a nursing home or whatever, had somehow

7 breached the standard of care?

8 A Yes, to the best my recollection.

9 Q Have you worked on any cases with

10 Mr. Gonzalez where your opinion was that there

11 was no breach of the standard of care?

12 A There might have been a situation,

13 because he'll ask me about a case and if I

14 feel that there wasn't a breach of standard of

15 care, then I won't pursue it. That might have

16 occurred in the past. I don't recall.

17 Q How is it you met or how is it you

18 came to know Mr. Juan Gonzalez? Did you

19 advertise and he saw your advertisement and

20 called you, or how did that happen?

21 A I don't think I ever asked him, but

22 I don't advertise.

23 Q Did you just receive a phone call

24 out of the blue one day saying, "Hi, I'm a

25 plaintiff's lawyer in El Paso. Can you help
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1 me?"

2 A That's what happened, yes.

3 Q Do you do work for other

4 plaintiffs' lawyers?

5 A I have done work in the past, yes.

6 Q For other plaintiffs' lawyers?

7 A Yes.

8 Q Do you think maybe some other

9 plaintiffs' lawyers say, "Hey, you should call

10 this guy in New York. He'll help you"?

11 A I would speculate. I don't know

12 how it works.

13 Q Now, you're board certified in

14 internal medicine, correct?

15 A That is correct.

16 Q You also have additional

17 certification in geriatrics?

18 A That is correct.

19 Q In the State of Texas are there

20 people that are board certified in internal

21 medicine?

22 A Yes.

23 Q And that also have additional

24 certification in geriatrics?

25 A Well, I don't know how many there
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1 are. I am imagining there must be.

2 Q Isn't it fair to say that it's not

3 an uncommon practice to be an internal

4 medicine doctor specializing in geriatrics?

5 A Right, it's definitely fair to say

6 that.

7 Q There are a lot of doctors in the

8 State of Texas who do that?

9 A Probably.

10 Q Probably hundreds, right?

11 A I wouldn't know. I don't know the

12 numbers.

13 Q Would you assume that there are

14 also some in the City of El Paso, Texas?

15 A It's an assumption. I don't know.

16 Q Do you know Dr. Barahona?

17 A Personally, no, I don't know the

18 name.

19 Q Do you know Dr. Sandberg?

20 A No, I don't know these names.

21 Q Are you being paid for your work

22 here today?

23 A I am being paid for my time, yes.

24 Q How much do you get paid initially

25 for reviewing the records?
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1 A Well, he sent me $400 retainer, and

2 then I asked for $200 an hour.

3 Q I assume that you've probably spent

4 more than a couple of hours working on

5 reviewing the records, right?

6 A Yes.

7 Q So you probably ate up the retainer

8 and had billed him additional bills for your

9 work on this case, correct?

10 A Well, actually I haven't sent any

11 bills at this time.

12 Q But there is additional money that

13 you are going to be paid, correct?

14 A I hope so.

15 Q Do you have an idea approximately

16 how many hours you've spent working on this

17 case?

18 A I would say up until I walked in

19 here, maybe five or six hours.

20 Q So that would be either a thousand

21 or $1,200?

22 A Yes.

23 Q In addition to that you're paid

24 also for showing up and testifying here today,

25 correct?



24

1 A That is correct.

2 Q Do you get paid the same 200 an

3 hour or do you charge a higher rate?

4 A Same rate.

5 Q What about if you ever testify at

6 trial.

7 A Same rate.

8 Q Have you ever testified at a trial

9 before?

10 A Yes, sir.

11 Q How many times?

12 A Four.

13 Q When was the last time you did

14 that?

15 A I think June of 2003.

16 Q What was that case involving?

17 A Now I may not recall. I believe it

18 had to do with nutrition, malnutrition.

19 Q Who was the defendant in that case?

20 A I don't recall. A nursing home.

21 Q Were you on plaintiff's side or the

22 defendant's side?

23 A The plaintiff's side.

24 Q And you offered testimony that you

25 believe the nursing home had breached the
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1 standard of care?

2 A Yes.

3 Q That's one trial we have talked

4 about?

5 A That's right.

6 Q Do you remember the one prior to

7 that?

8 A I'm not sure which the sequence

9 of it. There was a case where an individual

10 walked out of a nursing home and was struck by

11 a car, a patient.

12 Q That's called an elopement?

13 A Wandering elopement, and there was

14 an injury.

15 Q Again, you were testifying on

16 behalf of the plaintiff?

17 A That is correct.

18 Q In the other two trials were you

19 also testifying on behalf of the plaintiff?

20 A Yes.

21 Q Were all four of those cases

22 against nursing homes?

23 A They were either against nursing

24 homes or physicians. I think one might have

25 been against the physician.
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1 Q So you have never given any trial

2 testimony on behalf of a physician or nursing

3 home?

4 A No.

5 Q How many depositions have you

6 given?

7 A Maybe I'm going to estimate

8 maybe fifteen, possibly a few more. I don't

9 recall.

10 Q How many of those were on behalf of

11 the plaintiff?

12 A All of it.

13 Q So you have never given any

14 deposition testimony on behalf of a defendant?

15 A No.

16 Q Is it fair to say that you have

17 some expertise in offering testimony against

18 nursing homes in lawsuits?

19 A I have expertise in the area of

20 nursing home care, but I'm not a lawyer.

21 Q Well

22 A Maybe I don't understand the

23 question.

24 Q Let's talk briefly about

25 Ms. Chavez's medical condition. How old was
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1 she when she was admitted to Pebble Creek

2 Nursing Center on February 18, 2002?

3 A She was born in so I

4 think about 89.

5 Q Does she suffer from dementia?

6 A She had the diagnosis of

7 Alzheimer's disease.

8 Q Is that the same as dementia?

9 A Yes, cognitive impairment.

10 Q Can you explain to the jury what

11 that means?

12 A Dementia is a general term meaning

13 that one's faculties, thought processes are

14 not as good as they were to allow functioning.

15 Alzheimer's disease is one category

16 within that which might affect memory, the

17 ability to speak, the ability to do

18 calculations, to plan one's day. Alzheimer's

19 disease is one entity within the category of

20 dementia, but it means that the person will

21 need some sort of assistance or special care

22 in order to function.

23 Q Was she also obese?

24 A Gee, this I don't know.

25 Q If the medical records reflect that
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1 she was obese, you wouldn't disagree with

2 that, would you?

3 A If it said she was obese, I

4 wouldn't disagree.

5 Q The term "obese" gets thrown a lot

6 in our culture. Is there an actual meaning

7 for that to doctors?

8 A Well, true obesity may mean many

9 different things to many people. What I would

10 be interested in knowing is what her actual

11 weight was as compared to her ideal weight.

12 This is usually calculated out by a dietitian

13 based on height.

14 MR. MAY: Objection.

15 Nonresponsive.

16 Q My question is, is there some

17 definition that is used by doctors so that at

18 some point a person becomes so overweight that

19 you're able to give them the label "obese"?

20 A I'm going to say I'm not completely

21 certain if there is one standardized

22 definition. There are guidelines on weight.

23 Q Let me go back to Ms. Chavez's

24 dementia for a minute.

25 Before she came to Pebble Creek
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1 Nursing Center, the defendant in this case,

2 she had fallen and fractured her right hip at

3 home, correct?

4 A Yes, there was a fracture.

5 Q Now, dementia will contribute to a

6 person falling, correct?

7 A It can, yes, certainly.

8 Q It can impair their motor skills

9 and their balance, correct?

10 A It may more likely impair their

11 judgment.

12 Q Did you see where following the

13 fracture that she sustained at home from

14 falling she refused to participate in any sort

15 of rehab because of her dementia?

16 A I do recall seeing statements about

17 loss of self-control, not comprehending where

18 she was. I don't specifically remember that

19 statement on refusal.

20 Q Did you see the medical records

21 where they were trying to get her to do some

22 rehab but ultimately they decided they were

23 going to have to put her into the nursing home

24 because she was refusing to do the rehab and

25 she didn't even seem to understand what was
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1 going on?

2 A I do remember reading things,

3 inability to remember things, to follow

4 precautions, but I have to say aside from

5 statements on confusion, I don't specifically

6 recall that statement.

7 Q Did you see in the records where

8 Ms. Chavez also suffered from severe

9 osteoarthritis in her left knee?

10 A I do recall there was arthritis. I

11 don't recall whether it was left or right, but

12 I do remember she carried the diagnosis of

13 arthropathy.

14 Q Osteoarthritis in a person of her

15 age could be bone on bone, correct, meaning

16 the joint has been worn down so much that you

17 have a very painful situation in your joint?

18 A Yes. If what you mean is instead

19 of having the nice cushion we have between the

20 two bones and the joint, that that is lost or

21 thinned leading to decreased mobility and/or

22 pain, yes, I guess bone on bone is a way to

23 describe it.

24 Q I know you're not an orthopedic

25 surgeon.
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1 A I'm not an orthopedic surgeon.

2 Q You're not here to testify about

3 her the outcome of her surgery or whether

4 it affected her long-term ability to walk, are

5 you?

6 A I cannot comment on the surgical

7 process, no.

8 Q Let's talk for a minute about your

9 particular criticisms.

10 You were asked some questions about

11 the bed alarm. Have you had a chance to read

12 the deposition before today of the expert

13 nurse retained by the plaintiffs? I believe

14 her name is Susan Butkiewicz.

15 A I don't think I received that.

16 Q If at her deposition she testified

17 that her only criticism is that the nursing

18 home should have had the unit tab bed alarm

19 on, would you be in align with that or would

20 you add something else to that?

21 A If that was her sole criticism?

22 Q Yes.

23 A I would add on to

24 MR. GONZALEZ: I'm going to object

25 to a misstatement of the facts, but go
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1 ahead.

2 Q There would be other criticisms you

3 have?

4 A Yes.

5 Q What would they be?

6 A That they did not well, having

7 not seen the deposition, I don't even know

8 what questions she was asked, so its hard for

9 me to respond.

10 Q Let me start with a new question.

11 I think this will make it more clear.

12 In your report, I think you make a

13 statement about the nursing home failing to

14 have proper fall precautions; is that correct?

15 A Correct.

16 Q Can you tell me what in particular

17 you're talking about when you say that?

18 A What I believe needs to be done

19 when you have someone who is at risk of

20 falling, which is that is step 1 is to

21 determine whether the person is at risk of

22 falling, you want to know why they are at

23 risk, what elements of their makeup, their

24 thought process, the environment contributes

25 to falls and then address that so there is no
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1 fall that occurs again.

2 In this particular case there was

3 an understanding of what had taken place.

4 First we know she had fallen once before out

5 of bed. This was on February 6, 2002. There

6 is a history of falling. There is a pattern,

7 and one would want to look out for that in the

8 care of Ms. Chavez.

9 Also as part of their own

10 assessment, and I think that was one of the

11 exhibits that was shown to me, it was

12 indicated other areas where the individual,

13 Ms. Chavez, was at risk of falling and was

14 unsteady on her feet, prone to losing balance,

15 did not understand what was being said, loss

16 of self-control and not comprehending the

17 surroundings. So knowing all of these things

18 were working to contribute to another fall, a

19 program should be put into place to ameliorate

20 these factors.

21 This is certainly someone who

22 when getting out of bed might lose her balance

23 and also doesn't really know where she is.

24 She is confused to begin with, and she has

25 just changed her environment on February 18,
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1 2002.

2 So with the Alzheimer's disease

3 which you mentioned, which is a baseline

4 confusion added to the confusion of being in a

5 new place, this is someone who needs a little

6 more orientation, a little more careful

7 watching.

8 Also, this is someone who should

9 not get up independently without assistance,

10 so should call for assistance, be instructed

11 to call for assistance, or in this particular

12 situation where she doesn't take direction

13 well or may not retain such instructions needs

14 to be closely monitored, have her needs

15 anticipated so she doesn't get up in a strange

16 environment with poor balance and fall down,

17 and the bed alarm is one component of this,

18 but a complete program.

19 Q If you are worried about a person

20 falling out of bed, what is the very first

21 thing you're probably going to do?

22 A If I'm worried about someone

23 falling out of bed?

24 Q If you're a doctor and you're

25 worried that your resident who just had a
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1 fractured hip may fall out of bed, what is

2 probably the first precautionary measure

3 you're going to take?

4 A I don't know if I can say there is

5 going to be one thing. Obviously the quick

6 answer is take them out of the bed, put them

7 in a chair and watch them.

8 Another way to do this is to tell

9 them, "Don't get out of the bed." Another way

10 to do it is to sit there and have somebody

11 watch them. Another way to do it is to put a

12 camera there, put an alarm there.

13 Some people put the bed lower to

14 the ground so if they do get out of the bed,

15 there is not much of a fall. I don't know if

16 there is one primary thing I would do to the

17 exclusion of the others.

18 Q What about raising the side rails?

19 A That is probably not the first

20 thing I would do.

21 Q So a person who you are worried

22 about possibly falling out of bed, you would

23 not consider raising the side rails as one of

24 the primary ways to keep her from falling out

25 of bed?
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1 A No, I would not.

2 Q Did you see where Ms. Chavez had an

3 actual doctor who was treating her and

4 providing care for her?

5 A I saw that there was a doctor's

6 orders, yes.

7 Q One of those doctor's orders was to

8 have the side rails up, correct?

9 A I believe that's what it says.

10 Just for complete accuracy, let me

11 go back to the orders. There is this is on

12 Exhibit 4. There is a checkmark. It says,

13 "Side rails." It doesn't say, "Four side

14 rails, or, "Half side rails." It just says,

15 "Side rails, so I don't know.

16 Q What is it you are looking at?

17 A Right here. He checked, "Side

18 rails."

19 Q If he checked, "Side rails,

20 wouldn't you generally understand that to mean

21 that you are going to raise the side rails?

22 A Well, the thing is some of the beds

23 are made with half side rails. To put all

24 four side rails up do entail a risk.

25 Sometimes usually what doctors
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1 would do is you put up the half, the top as

2 opposed to the bottom.

3 THE WITNESS: Is it possible to

4 MR. MAY: Sure. Go right ahead.

5 You need to make a phone call?

6 THE WITNESS: Yes.

7 MR. MAY: We will go off the

8 record.

9 THE VIDEOGRAPHER: The time is

10 11:56 a.m. and we are going off the

11 record.

12 (Whereupon a discussion was held

13 off the record.)

14 THE VIDEOGRAPHER: The time is

15 12:00 p.m., and we are back on the

16 record.

17 Q Doctor, I had just asked you a

18 question about the side rails and the initial

19 doctor's orders on February 18th. There is a

20 box for side rails and it's checked, and

21 that's underneath the heading, I think, of

22 "Precautionary Measures"?

23 A Absolutely.

24 Q Is that fair to say that means they

25 are going to raise at least two side rails to



38

1 try and keep her from falling?

2 A Absolutely.

3 Q This doctor has been treating her

4 for more than a day, correct?

5 A At the time, I don't know how long

6 he has been treating her at the time this was

7 written, but there was a period from

8 February 18th to February 19th where she is

9 under this doctor's care, yes.

10 Q When she comes into the nursing

11 home, you talked about the nursing home

12 wanting or needing to look at her and monitor

13 her.

14 Is it fair to say that most nursing

15 homes, when a patient comes in, they look at

16 what the doctor has ordered and they try to

17 base what they are going to do on those

18 orders?

19 A I can't speak for most nursing

20 homes. Sometimes it's a joint effort, and I

21 don't know the sequence because it's not

22 dated. I don't know who did what in what

23 order.

24 Both a nurse and a doctor have

25 signed this. I can't tell you who did what
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1 first or whether they did that in conjunction.

2 I don't know what the policy is there in this

3 particular place.

4 Q Is it fair to say that your main

5 criticism is that they did not have a tab

6 alarm on this bed for this resident?

7 A I'm saying they did not have the

8 appropriate mechanism to prevent the fall, not

9 just the alarm.

10 Q I just need to get down to the

11 nitty-gritty here.

12 A Absolutely.

13 Q There are certain things you think

14 weren't done, one of which is you don't think

15 there was a tab alarm in place?

16 A I don't believe there was an alarm

17 in place, correct.

18 Q Can you describe for the jury what

19 a tab alarm is?

20 A I don't know how this particular

21 device works, but the alarm systems are

22 sensors of movement. So if the patient tries

23 to leave the bed unassisted, an alarm will go

24 on allowing a response by the caretakers to

25 arrive there before an accident can occur.
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1 Q Do you treat residents in nursing

2 homes?

3 A At this time, no.

4 Q Have you in the past?

5 A Yes, I have.

6 Q Have you ever had or known of a

7 resident in a nursing home to fall out of a

8 bed?

9 A Yes.

10 Q Is it a fairly common occurrence in

11 a nursing home setting?

12 A Common. It's not happening every

13 day. In fact, usually when it happens it's

14 treated as an anomaly. Something has gone

15 wrong. I don't want to say it's common.

16 MR. MAY: Objection.

17 Nonresponsive.

18 Q Have you ever had a resident that

19 you ordered a bed alarm for?

20 A Have I? Yes.

21 Q How long ago was it that you

22 actually cared for nursing home residents?

23 A It may have been about four years

24 ago.

25 Q What nursing home was it?
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1 A This was the Jewish Home and

2 Hospital for The Aged.

3 Q Have you ever known of a nursing

4 home resident to be able to fall out of bed

5 even with an alarm in place and an alarm going

6 off but staff not being able to respond to it

7 quickly enough?

8 A I don't know of a specific

9 incident.

10 Q Is it something that could happen?

11 A That would be speculation.

12 MR. GONZALEZ: Objection to the

13 form.

14 THE WITNESS: I'm speculating that

15 an alarm goes off and the staff member

16 doesn't respond to the alarm.

17 Q I understand that, and here is what

18 I'm getting at. If someone is moving around

19 in their bed and they get to the point where

20 they are about to get out of their bed and the

21 alarm goes off and three seconds later they

22 fall out of their bed, would it be conceivable

23 that the staff person would not be able to run

24 over and grab this person within three

25 seconds?
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1 A I would hope that the alarm is used

2 appropriately. If this is a very fast

3 resident, it may not be someone who needs the

4 alarm. Nursing home patients are not that

5 quick moving. In speculation, I would say

6 it's probably not a common occurrence.

7 MR. MAY: Objection.

8 Nonresponsive.

9 Q My question is whether it was

10 possible, conceivable.

11 A Possible, not probable.

12 MR. GONZALEZ: Objection, form.

13 Q Back to the nitty-gritty. We

14 talked about the bed alarm?

15 A Yes.

16 Q There was no order for a lowered

17 bed at the time she was admitted, correct?

18 A That is correct.

19 Q Are there other specific criticisms

20 you can share with me or have we covered it

21 all?

22 A Well, I don't know. I'm trying to

23 remember what we covered. We spoke about bed

24 alarms, supervision, addressing the needs and

25 deficits of the patient, orientation. We even
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1 talked about the light.

2 I believe there was an attempt of

3 the patient Ms. Chavez to get up and turn off

4 the light or turn on the light. Perhaps a

5 longer cord on the light or a switch or

6 something should have been addressed or the

7 light shouldn't have been left on when she was

8 sleeping. This is under the area of

9 anticipating needs so a confused person

10 doesn't feel compelled to move unassisted.

11 Q Well, let me just ask you a couple

12 of quick questions about that.

13 In a person with severe dementia,

14 are you able to anticipate whether they are

15 going to want the light on or off?

16 A I don't want to paint everybody

17 with severe dementia as being in a vegetative

18 state. Just because one is confused, doesn't

19 know what day it is or what year it is doesn't

20 take away the basic needs. They still may

21 know whether they are hungry. They still may

22 know whether a light is shining. I think they

23 would respond to noxious stimuli.

24 I would always err on the side of

25 trying to anticipate basic needs, lights off



44

1 in the nighttime, lights on in the daytime. I

2 don't want to say that demented patients

3 automatically cannot be worked with.

4 Q Do you know which light in the room

5 it is that was being referred to when it was

6 noted that the patient said after falling that

7 she had wanted to turn off a light?

8 A No, they describe it as side B, but

9 I don't know the layout of the room so I can't

10 tell you where the light was actually

11 positioned.

12 Q If Ms. Chavez was in side A and she

13 decided she wanted to turn off the light of

14 the other resident on side B, is that

15 something that you would think, well, maybe

16 the nursing home really couldn't anticipate

17 what Ms. Chavez would want regarding her

18 neighbor's light and maybe the nursing home

19 really has to consider what that other

20 resident in the room also wants?

21 A Well, I don't see that the nursing

22 home even addressed the lighting issue in

23 there or planned following the incident.

24 One would they know they have a

25 confused patient there. I think they should
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1 be extra specially cautious. I don't know if

2 that light was shining I don't even know if

3 it was on side A or side B.

4 MR. MAY: Objection.

5 Nonresponsive.

6 Q You don't know whether it was a

7 reading lamp a nightstand lamp or an overhead

8 light, do you?

9 A All I know is that Ms. Chavez was

10 aware it was on.

11 Q As we sit here today, you're

12 telling us that somehow that is the nursing

13 Home's fault because they should have

14 anticipated that Ms. Chavez would have wanted

15 that light out so they should have turned that

16 light out?

17 A I believe it is the nursing home's

18 fault for not anticipating the needs of a

19 confused person who is at risk of falling,

20 correct.

21 Q Ms. Chavez was not at all in a

22 vegetative state. She was thinking and she

23 was able to move around; it's just that she

24 was very confused as a result of her dementia,

25 correct?
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1 A I agree with that.

2 Q Do you not believe that it's

3 difficult for nursing home staffs or anyone to

4 anticipate what is going to be going on in the

5 mind of a person with dementia, in particular

6 whether they are going to want a light on or

7 off?

8 A I believe that the whole point of

9 the nursing home is to care for these

10 patients; that there is training, that there

11 are cues and there are ways to deal with it.

12 That's why we put our loved ones into these

13 settings when they have these extra special

14 needs.

15 Q We talked about the bed alarm, and

16 now you've talked about this light being on

17 that apparently Miss Chavez decided she wanted

18 to turn off, correct?

19 A Yes, we talked about that.

20 Q Any other specific complaints that

21 you have against the facility?

22 A The other complaint that I have is

23 that they did not appear to carry out their

24 own care plan.

25 Q In particular, what are talking
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1 about in the care plan?

2 A That there was going to be an alarm

3 while in bed.

4 Q So we are going back to the very

5 same criticism as before, that there was no

6 bed alarm in the bed?

7 A Right. It's slightly different.

8 They made their own recommendation to have a

9 bed alarm but then did not put it in. It's

10 slightly different. It's not that they never

11 thought of the alarm. They thought of it, but

12 then did not implement it.

13 MR. MAY: Can I see those

14 exhibits, please?

15 (Handing.)

16 Q Do you know anything about how the

17 tab unit bed alarm was applied to the bed or

18 how it would have been applied to the bed?

19 A I don't know. I don't know how it

20 actually would have worked, this particular

21 bed alarm.

22 Q Have we covered all the criticisms?

23 A The care plan, we talked about

24 responding to needs, orientating there

25 might have been a part, I don't know if I
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1 mentioned that, just closer observation and

2 orientation because she recently has been

3 admitted, making sure we adjust for the

4 language differences, and I think we covered

5 them all to the best my recollection.

6 Q I want to talk for a little bit

7 about the complete story, meaning what

8 happened to Ms. Chavez after she fell at the

9 nursing home.

10 Did you have a chance to review any

11 of the records regarding her follow-up care

12 and how she ultimately progressed?

13 A Following the

14 Q February 18, 2002 fall at the

15 nursing home.

16 A Following the admission to Del Sol

17 Medical Center?

18 Q Correct.

19 A You mean what became of her?

20 Q Yes.

21 A I wasn't asked to address that.

22 Q Well, I'm going to show you some

23 records and just ask you a few questions about

24 that.

25 A Okay.
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1 Q Are you aware that she underwent an

2 open reduction internal fixation surgery on

3 her hip on February 20, 2002 which would have

4 been two days after the fall?

5 A I can't tell you exactly the date

6 of that procedure.

7 Q Are you aware that she was walking

8 by June 3rd of 2002?

9 A I can't address the actual date.

10 Q I'm going to show you a progress

11 report. It's a record from El Paso Orthopedic

12 Surgery Group.

13 Do you see the date on there?

14 A It's dated. It's a computerized, I

15 guess, record, and it's dated June 3rd, 2002.

16 Q Do you see where it discusses her

17 history?

18 A History, she states she is an

19 elderly female who presents four and a half

20 months following an open reduction and

21 internal fixation of intertrochanteric,

22 I-N-T-E-R-T-R-O-C-H-A-N-T-E-R-I-C, hip

23 fracture.

24 Q Let me just ask another question.

25 I have handed you a page from the El Paso
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1 orthopedic surgery group's medical chart.

2 A Yes, sir.

3 Q And it gives a history there in

4 which it describes that she had fractured a

5 hip and had a open reduction and internal

6 fixation, correct?

7 A Yes, sir.

8 Q This record is dated what?

9 A June 3rd, 2002.

10 Q Her surgery was on February 20,

11 2002, correct?

12 A Which is what you told me, yes.

13 Q Doesn't this record indicate that

14 she is walking and doing well?

15 A It says she is walking with a

16 walker and doing very well.

17 Q That's what you would hope to have

18 after a person who had a hip surgery?

19 A Absolutely.

20 Q Before she came to our nursing

21 home, she wasn't even able to walk because of

22 her hip fracture at home and her dementia,

23 correct?

24 A Well, I don't she was only there

25 for a brief period of time, so I can't really
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1 comment on that. She was there for one day.

2 Q We have talked about the fact that

3 prior to coming to our nursing home she had a

4 fall at home, and they tried to do rehab with

5 her but because of her dementia they couldn't

6 do any rehab and she refused to walk. Do you

7 remember that at all?

8 A I remember you telling me that and

9 I remember I said I don't recall exactly that,

10 but I didn't contest it.

11 Q You reviewed some of those records,

12 haven't you?

13 A Yes. I just don't recall the

14 statements on refusing.

15 Q If the records indicate that six

16 weeks after the hip surgery that she has no

17 complaints of hip pain, but now her complaint

18 is that she has pain in her left knee from her

19 osteoarthritis, would you dispute that?

20 A If the records say it, I cannot

21 dispute it.

22 Q If the records also say that she

23 had had this osteoarthritis for a long time

24 and she had diffuse osteoarthritic changes,

25 you wouldn't dispute that, either, would you?
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1 A I'm not going to dispute it. If

2 the record says that, that's what the record

3 says.

4 Q Did you look at any of the records

5 to see whether after getting over her hip

6 fracture and walking again she had other

7 injuries that were totally unrelated to our

8 nursing home care and totally unrelated to the

9 hip fracture?

10 A I wasn't asked to make that review.

11 Q Were you aware that she fell in

12 January of 2003 at home and had contusions to

13 her risk and a shoulder fracture?

14 A No, I was not aware.

15 Q The reason I'm asking you these

16 questions is just because the plaintiff is

17 claiming that certain hospital bills should be

18 paid, and the plaintiff may claim at trial

19 that, "I can't walk and I can't do these

20 things because of what this nursing home did

21 to me." Do you understand that?

22 A I understand that.

23 Q For that reason I need to ask you a

24 few questions so the jury can understand that,

25 well, actually she was walking fine, but she
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1 has had some other falls and hurt her shoulder

2 and her wrist and other injuries which are

3 totally unrelated.

4 A I wasn't asked to give a opinion on

5 the bills or anything like that.

6 Q Well, I am going to show you a few

7 bills and I'll try and make this quick.

8 A All right.

9 MR. MAY: I'm going to hand you

10 what I'm marking as Exhibit 8.

11 (Whereupon a series of bills and

12 reports from El Paso Orthopedic Group

13 was marked as Plaintiff's Exhibit 8 for

14 identification as of this date.)

15 Q It's got a cover page on it. That

16 was provided to me from the plaintiff's

17 counsel. It appears to be El Paso Orthopedic

18 Group bills and reports, correct?

19 A Yes.

20 Q If we look at this bill here, we

21 are going to see that there is some treatment

22 starting on February 22, 2002, correct?

23 A Yes.

24 Q Which would have been the date that

25 she had her surgery?
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1 A That's what you told me, yes.

2 Q As it continues on, you'll see in

3 April she has an x-ray of that arthritic knee.

4 In particular, I'm looking at April 4, 2002.

5 Do you see that?

6 A Yes.

7 Q That's not part of the problem from

8 the hip fracture, is it?

9 A I don't know. I just don't know.

10 Q Well, let's look on to we have

11 subsequent bills, all the way from April of

12 2002 through January of 2003. Do you see

13 January 2003 where she has an x-ray of her

14 wrist?

15 A Yes.

16 Q Would you assume that that is

17 probably not related to the hip fracture?

18 A You know, I would be guessing. I

19 wasn't asked to look at this, and I can't

20 really comment.

21 Q Knowing that she had fallen and had

22 a confusion to her wrist, you wouldn't have

23 any reason to speculate that that was related

24 to the hip fracture over a year earlier, would

25 you?
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1 A Speculation is exactly that. One

2 could speculate that she was thrown off

3 balance by the hip fracture, but it's purely

4 speculation. I'm really not in a position to

5 comment.

6 Q The x-ray of her shoulder in

7 January 16, 2003, again, there is nothing here

8 to indicate that that was somehow linked to

9 her care over a year earlier at Pebble Creek?

10 A I don't have enough facts to do

11 anything but speculate here.

12 Q February 18th, x-ray of her

13 humerus, that is part of the arm, right?

14 A Yes.

15 Q Again, we don't have anything to

16 indicate that that is related to the care at

17 Pebble Creek a year earlier?

18 A I'm only seeing the billing

19 records, so this is not enough. I don't have

20 enough information.

21 Q While she was at Pebble Creek there

22 is nothing documented about her falling and

23 hurting her wrist or hurting strike that.

24 While she was at Pebble Creek there

25 is nothing about her hurting her wrist or her
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1 shoulder or her humerus, correct?

2 A That's true. There is no

3 documentation.

4 Q If she hasn't been at Pebble Creek

5 for a year and then suddenly she has those

6 injuries, you wouldn't be able to point to a

7 link; you can't as we sit here today, correct?

8 A As I sit here today, without any

9 additional information, I cannot find the

10 trail. I don't know if one exists. I wasn't

11 asked to look for that.

12 (Whereupon a series of bills and

13 reports from Providence Hospital was

14 marked as Plaintiff's Exhibit 9 for

15 identification as of this date.)

16 Q I'm going to hand you what has been

17 marked as Exhibit 9.

18 You've got a cover page on there

19 which indicates it's Providence Hospital bills

20 and reports, correct?

21 A Correct.

22 Q If you look at this affidavit which

23 is attached to it, do you see where it

24 reflects that the total of the bills is

25 25,560?
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1 A Yes, as for Providence Hospital

2 $25,560.53, correct.

3 Q If you look at these dates up here

4 at the top of the billing, we have bills from

5 January of 2000 or for treatment in January of

6 2003, correct?

7 A I don't know how to read that

8 because I don't understand the prefix. It

9 says, "Discharge and reg." I don't know if

10 it's "up" or "from" or "up."

11 Q Discharge would mean she is

12 discharged from that facility on January 6,

13 2003, correct?

14 A So it would be up to, not from.

15 Q We have two dates. We've got a

16 January 6th and we've got a January 6th?

17 A It's the same date. I'm having

18 trouble interpreting that.

19 Q As we sit here today, you don't

20 know any reason why her treatment on

21 January 6th of 2003 would be for anything that

22 happened a year earlier at the nursing home,

23 do you?

24 A Looking at this sheet, I have no

25 idea what this bill is for. It's a one-day
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1 something. I don't know. It's an admission

2 or an out-patient visit. I can't tell you

3 that. I don't know. I don't know how to read

4 these.

5 Q The one I'm showing you now is from

6 September 19th of 2002 and perhaps

7 approximately seven months after her one-day

8 stay at the nursing home, correct?

9 A I can't read these bills. I'm not

10 good at this. I don't know what these are

11 for.

12 Q What about for treatment where we

13 have dates of February 6th of 2002, discharge

14 February 12th of 2002 which was before she

15 even went to our nursing home? Do you think

16 the nursing home would be liable for those

17 bills?

18 A So if these bills occurred this

19 is admission 2000. This is the stay at

20 Providence Hospital before she had been to the

21 Pebble Creek Nursing Home on February 18th, so

22 I if that's what that is, I don't know how

23 they would be liable for those bills.

24 Q Doctor, this whole stack here of

25 bills, is all for that same date which has a
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1 discharge of February 12, 2002, before she

2 even went to our nursing home?

3 A It would appear to be, yes.

4 Q Can you just count those pages for

5 me, please?

6 A One, two, three, four, five, six,

7 seven, eight, nine, ten, eleven, twelve,

8 thirteen. I counted thirteen.

9 Q So thirteen pages of bills there

10 that really there is no way the nursing home

11 could have any responsibility for, correct?

12 A I have no idea what it actually

13 means. If it's for that particular stay, it

14 seems they would not have responsibility, but

15 I don't know. These are computerized forms.

16 I'm not adept at reading them.

17 (Whereupon a series of bills from

18 Rio Vista Rehabilitation Hospital was

19 marked as Plaintiff's Exhibit 10 for

20 identification as of this date.)

21 Q Now I'm going to hand you Exhibit

22 10, and I'm going to ask you if you can tell

23 us what those are.

24 A It's another collection of bills

25 from Rio Vista Rehabilitation Hospital.
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1 Q Is there an affidavit on there that

2 tells how much those bills are for?

3 A The services provided, an amount

4 charged $9,410.51.

5 Q Can you flip to the next page where

6 it itemizes those bills?

7 A Yes, sir.

8 Q Can you tell from looking at that

9 what the dates of care were?

10 A It's very small writing. At the

11 top it says February 22, 2002, and here I'm

12 having trouble, I guess, we dropped the last

13 two numbers. It looks like it is from 2/12/02

14 to 2/15/02, but there are additional digits

15 there.

16 Q Let me see if I can help you out a

17 little bit. Like the other bills up at the

18 top, we have a date of 2/12/02 and then it

19 appears to end on February 18, '02.

20 A Okay.

21 Q If Ms. Chavez was discharged from

22 Rio Vista Rehab Hospital into the nursing

23 home, so all these bills were prior to her

24 being in the nursing home, the nursing home

25 wouldn't really have any responsibility for



61

1 these bills, would they?

2 A It doesn't appear that these events

3 took place after the trip to the nursing home

4 the way this is.

5 Q I'm going to try and shorten this.

6 If there is also bills from Dr. Barahona prior

7 to the time she enters our nursing home, it

8 would be hard to figure out how the nursing

9 home could be responsible for those bills,

10 correct?

11 A Bills for services provided to the

12 nursing home admission, yes, I agree.

13 Q Mr. Gonzalez had you read to the

14 jury an affidavit of a person named Karen

15 Brietschkopf?

16 A Yes.

17 Q Can you grab that affidavit and

18 take a look at it?

19 A Yes, I have it.

20 Q Exhibit 3?

21 A Correct.

22 Q Do you know when that affidavit was

23 made?

24 A It is sworn on the 4th day of

25 March 2004.
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1 Q So that's over two years after this

2 incident, correct?

3 A No. Yes, two years after the

4 incident, correct.

5 Q I want to make it real clear to the

6 jury, this is something that was not prepared

7 contemporaneously with the events in question,

8 correct?

9 A This statement was says, "Sworn and

10 subscribed on March 4, 2004, correct.

11 Q Do you have any employees that work

12 with you?

13 A You mean colleagues? Yes.

14 Q Let me reask that. Do you have any

15 employees that work for you.

16 A I'm not in a management position.

17 Q Have you ever known of an employee

18 who gets upset when they get fired?

19 A Only on television shows like Jerry

20 Springer. I haven't seen it personally, no.

21 Q Did Mr. Gonzalez, when he gave you

22 this document, share with you that

23 Ms. Brietschkopf had been terminated by the

24 facility?

25 A I don't know anything about
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1 Ms. Brietschkopf except for this.

2 Q Were you aware that she was the

3 director of nursing for a little bit?

4 A I don't really know her employment

5 history.

6 Q Were you aware that she had filed

7 an age discrimination suit against the

8 facility on the basis she was discriminated on

9 her age of forty?

10 A I wasn't aware of that.

11 Q You obviously weren't aware also

12 that they replaced her with somebody who was

13 far older than her?

14 A I don't know anything about that,

15 sorry.

16 Q He had you read a statement in here

17 that there the facility was understaffed on

18 the evening and that somebody had to work a

19 double shift on the evening of this incident,

20 correct?

21 A Right, yes.

22 Q Do you know anything about the

23 staffing levels of this facility?

24 A I have no information on the

25 staffing levels of this facility.
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1 Q You haven't read the deposition

2 testimony of Karen Brietschkopf, have you?

3 A I don't recall reading that, no.

4 Q So you wouldn't know about if in

5 her deposition testimony she recanted any of

6 these statements which were made in her

7 affidavit?

8 A No, I don't know.

9 Q One of these exhibits is your

10 report?

11 A This top one.

12 Q Just to be nice, do you mind if I

13 replace it because it's a fax copy? I'm going

14 to replace it with a real good copy.

15 A I believe it's the same.

16 Q I'd just like to create a legible

17 record here.

18 A Yes, it's the same.

19 (Whereupon Plaintiff's Exhibit 1

20 was re-marked as Plaintiff's Exhibit 1

21 for identification as of this date.)

22 MR. MAY: That's all the questions

23 I have for now.

24 I pass the witness.

25 MR. GONZALEZ: I have no further
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1 questions. I'll reserve all my

2 questions for trial.

3 Thank you, Dr. Starer. I

4 appreciate you coming out today and

5 giving us your deposition. Thank you,

6 sir.

7 THE WITNESS: Thank you, sir.

8 THE VIDEOGRAPHER: The time is

9 12:36 p.m. on April 2nd, 2004, and this

10 ends tape number 1 of the videotaped

11 deposition of Dr. Perry Starer.

12 (Time noted: 12:35 p.m.)

13

14
PERRY STARER

15

16 Subscribed and sworn to before me

17 this day of 2004

18

19

20 NOTARY PUBLIC

21

22

23

24

25
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