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1 THE WITNESS: David A. Mayer, M-A-Y-E-R, MD, 223 
Wall Street, Huntington, New York 11743. Occupation, I am 
a general surgeon.

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NASSAU: TRIAL TERM PART 7

1

22 ■X

JOSELIN MEDINA,
3Plaint!ff,3

- against 4 THE COURT; Mr. Abend.4 INDEX NO. 
003062/12

5 AARON DAVID D.O., GOOD SAMARITAN HOSPITAL 
MEDICAL CENTER, STEVEN ZIMMERMAN, M.D., 
and SOUJANYA TUMMURU , D . O . ,

5 MR. ABEND; Thank you, your Honor.

6 6 DIRECT EXAMINATIONDefendants.
-X7 7 BY MR. ABEND:Mineola, New York 

September 14, 2016
Q.8 Good morning. Dr. Mayer.

Good morning.

Can you tell us, doctor, are you a physician duly 
licensed to practice medicine in the State of New York? 

Yes. I have been so licensed since 1974.

9 BEFORE: HON. ARTHUR M. DIAMOND, 
Supreme Court Justice 

and a Jury
A.9

10
Q.10

APPEARANCES:11

1112 ABEND & SILBER, PLLC 
Attorneys for Plaintiff 
440 Park Avenue South 12 A.13
New York, New York 
BY:

10016
RICHARD H. ABEND, ESQ. Q.13 And where did you go to college?

I went to Lafayette College in Pennsylvania.

And did you graduate with any honors from college? 
I was valedictorian of my class, summa cum |aude. 
And after you graduated college, did you continue

14

A.1415 MARTIN 
Attorneys for Dr. David 
220 East 42nd Street

CLEARWATER & BELL, LLP

16 15 Q.
New York, New York 
BY:

10017
JOHN L. A, LYDDANE, ESQ.17 16 A.

18 LEWIS JOHS AVALLONE AVILES, LLP 
Attorneys for Good Samaritan & Dr. Tummuru 
One CA Plaza 
Islandia, New York

DEBORAH A. AVILES, ESQ.

Q.17
19

18 your education?11749
20 BY:

A.19 Yes.
21 BARTLETT, MCDONOUGH & MONAGHAN 

Attorneys for Dr. Zimmerman 
170 Old Country Road 
Mineola, New York

W. SCOTT SCHNEIDER, ESQ.

LLP
20 Q. What did you do next?

22
11501 21 A. I next went to Cornell Medical School in Manhattan.

23 BY:

22 I was fortunate enough to graduate first in my class then and 
then I went and did a five year surgical residency at New York 
Hospital, Cornell also in the city.

And upon completion of your residency, did you go

24

2325 JANINE KREBS CSR, RPR 
Official Court Reporter

24
jdk

25 Q.
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COURT OFFICER; I am reminding you that we are 
on trial so make sure your cell phones are powered off and 
put away and no gum chewing in the courtroom. Thank you.

Dr. Mayer - By PItf - Direct

1 1 right into practice at that time, or did you have further

2 2 education ?
3 A.3 I did go right into practice. Over the years I have 

worked in four hospitals in the North Shore, Long Island Jewish 
Health System, now called Northwell. I also was a surgeon at 
Stony Brook for about 15 years as well.

And during the course of your time as a surgeon in 
what is now the North Shore Health System, did you have any 
administrative titles or responsibilities?

4 THE COURT: Thank you, Kerri. 4

5 (Plaintiff's exhibit 3-A was received in 5

6 Evidence.) 6

7 (Plaintiff's exhibit 3-B was marked for Q.7

8 Identification.)

9 (Plaintiff's Exhibit 4 was marked for 9

10 Identification.) 10 A. Yes. I have been director of the surgical intensive

11 (Whereupon, the jury entered the courtroom.) 
COURT CLERK: Everyone have a seat, please, 

court is in session. Thank you. Please be seated.

THE COURT: Thank you, George. Good morning, 
ladies and gentlemen. We had to do some marking of 
evidence outside your presence so it took a little longer 
than I anticipated. I apologize for that.

Mr. Abend, next witness, please.

MR. ABEND: Thank you, your Honor. Good 
morning. The plaintiff caMs Dr. David Mayer.

COURT CLERK; Doctor, remain standing.

Doctor DAVID A. MAYER, being duly sworn by the 
^.3 Court Clerk, was examined and testified as follows:

11 care unit at Huntington Hospital, I was chairman of surgery at 
North Shore Syosset Hospital for four years ending in 2008, and 
I have been on innumerable committees and other positions, but 
those would be the most notable.

12 12

13 13

14 14

15 15 Q. And as part of your responsibilities working in the 
hospital, did you have any duties or opportunity to teach 
residents?

16 16

17 17

18 A.18 Yes.

19 Q.19 And can you explain that for the jury, please. 
Residents are training doctors who are learning on 

the job like an apprenticeship, and I have taught hundreds and 
hundreds of surgical residents over the years, both in and out 
of the operating room. In the operating room they scrub In to 
cases, you teach them proper surgicaJ-techniq-U-es-

operatlng room, you mentor them through lectures and learning

20 20 A.

21 21

22

23

24. COURT CLERK: Have a seat Tell us your name -24 -CLut-oT-th-e-

25 your occupation and where you work. 25

jdk jdk
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ventral hernias, inguinal hernias, just exploratory with acute 
abdomens. I have worked together with gynecologists in 
exploration of pelvic issues. They would be — and of course 
gallbladder removal which is a major use for laparoscopy. 
Laparoscopy, we don't make big cuts and incisions, we just put 
small tubes for a camera and instruments, so it is called 
minimally invasive surgery.

Q. Now, doctor, did you review the medical records for 
Joselin Medina at some point?

A. Yes.
Q. And can you tell the jury what type of surgery 

Joselin Medina had performed by Dr. David on June 3, 2011?
A. Yes. So Dr. David performed a laparoscopy for pelvic 

pain and Ms. Medina had had a hysterectomy or removal of the 
uterus in the past, and he did a laparoscopy, meaning he blew 
the abdomen up with air with a needle called a Veress needle, 
put a camera in and two other ports for instruments, and looked 
at the pelvis and he removed a cyst in the pelvis. It is just a 
sac that contains some fluid, and explored the pelvic area and 
biopsied both ovaries.

Q. And, doctor, can you tell the jury, have you ever 
performed that type of laparoscopic surgery where you went in to 
remove a cyst in the pelvis and abdomen?

A. I have been involved in that probably in a handful of 
occasions. I have done many laparoscopies for adhesions which

------------------------------DfrIVlayef—ByTW—©Ireet-------------------------
groups, so I have been involved in surgical education my whole 
career. I hold an Associate Professor in Clinical Surgery rank 
at New York Medical College. I have held that probably for 17, 
18 years now. That reflects my teaching involvement.

Q. Now, doctor, are you familiar with the term board 
certification?

Yes.
Q. And are you board certified?
A. Yes. I was first board certified by the American 

Board of Surgery in 1979, and have recertified three times, the 
latest in 2012. Every ten years we are required to recertify. 
Board certification is basically you take a test and if you pass 
you can hold yourself out to the public as being qualified to 
practice in that area. It is a standard that patients and 
hospitals expect doctors to meet.

Doctor, in addition to your practice as a surgeon — 
first of all, how long have you been a surgeon?

I have been doing surgery since 1973, but as an 
attending surgeon who can function autonomously since 1978.

Q. Now, doctor, in addition to your duties as a surgeon, 
did you have any opportunity to author any publications?

A. Yes. I authored three book chapters and about 40 or 
so peer reviewed articles where you submit your research to a 
journal and a board of doctors reviews it to see if it is 
scientifically valid or new research and then they would approve
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was part of Dr. David's procedure. Adhesions are filmy or 
fibrous bands between the bowel or the fatty lining over the 
bowel, the omentum and the abdominal wall. Those were taken 
down as part of the procedure. I have removed peritoneal cysts 
of various sorts laparoscopically. I don't routinely biopsy the 
ovaries, that is usually done by gynecology, but the main part 
of the procedure I am very familiar with.

MR. ABEND: Your Honor, I offer Dr. Mayer as an

Dr. Mayer - By Pltf - Direct

1 1it for publication.
Q. Doctor, at some point in time did you stop performing 

surgery for any reason?

Yes. I stopped performing surgery in the early 
spring of 2011 due to a problem with my left hip. I developed 
end stage arthritis, and I couldn't stand or walk at that time 
and it required major surgery, hip replacement surgery.

Q. And, doctor, are you back performing surgery at this

2 2
3 3

44 A.
5 5
6 6
7 7
8 8
9 9 expert to the court.time?

10A. I have been for the last 12 months.

Q. And over the course of your career as a surgeon, can 
12 you tell us approximately how many surgeries have you performed? 

A. Over the course of my career, I have seen

14 approximately 50 thousand patients with surgical issues and have
15 done major surgeries on 25 thousand, major surgeries as defined

16 in a hospital with anesthesia in an operating room. I probably
17 did several thousand minor procedures in the office.

Q. And of those surgeries, those tens of thousands of

19 surgeries that you just mentioned, were any of those
20 laparoscopic surgeries?

A. Yes.
Q. And approximately how many laparoscopic surgeries 

^3 have you performed?

A.—]Twoukl-estimate-about3,T»004aparoscoples4or-a-----------
25 variety of conditions; adhesions, intestinal obstruction.

10 THE COURT; Granted.
MR. ABEND: Thank you.

Q. Now, doctor, can you tell the jury in addition to 
being a medical doctor, do you have any other advanced degrees? 

A. Yes, I have a law degree from Hofstra Law School.
Q. And can you tell the jury when did you obtain a law

11 11
12

13 13
14
15
16 degree?
17 A. I graduated in December of 2010.

Q. And can you tell the jury why did you go to law18 18
19 school?

A. It was something that interested me. I have been an

21 expert witness for many years. I was afraid at the time that I
22 wouldn't be able to go back to surgery because of my physical
23 disability, so I thought it would be good to have a law degree

J24__to give me-a little more flexibility, and basically earning_a

25 living. It looked like my surgical days were numbered.

20

21

24
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Fortunately through a good surgeon and couple of years recovery, 
I am physically recovered at this time.

Q. Now, over the course of your career as a surgeon, 
have you ever come to court and testified as an expert witness 
before?

11 particular case?
A. I believe Siegel and Connerty a law firm called me a 

couple of years ago about the case, sent me some records to 
evaluate, asked for my opinion. I don't know exactly the date,
I can't recall, but then I got a call recently that you, sir, 
would be trying the case and that's how you and I had met.

Q. Now, prior to coming to court today and giving your 
opinions, did you review anything in preparation for your 
testimony?

A. Yes.
Q. Can you tell the jury what did you review in order to 

come to any conclusions?
A. I reviewed the medical records of Good Sam Hospital 

and Southside and the medical records Island Surgical Group, I 
think that was Dr. Wodicka. The medical records of Dr. David,
Dr. Berlin, Dr. Weiner and Dr. Yambo. I reviewed Dr. David's 
trial testimony, which you provided to me, and five depositions 
before trial of Dr. David, Zimmerman, Leonte, Tummuru and 
Joselin Medina.

Q. Did you review any CAT scan films?
A. Yes. I neglected to say I reviewed the CAT scan 

films from June 5, 2011 that Ms. Medina had while she was in the

22
33
4

5o
66 A. Yes.

Q. And approximately how many times have you testified 
as an expert witness in a court of law?

A. I would say around 70 times previously.
Q. And over the course of your career, if you can 

estimate for us, was there any sort of breakdown between coming 
to court and giving your testimony for plaintiffs or defendants, 
if you can do that?

A. Weli, in coming to court I oniy gave one prior 
defense testimony, all the others were on behalf of the patient.
As far as my expert work in my early years, I did about 50 
percent patient, 50 percent defense. Then for about ten years I 
did 90 percent plaintiff and 10 percent defense. In the last 
five or six years it swung back where it is about 60 percent on 
behalf of the patient and 40 percent on behalf of the defense.

Q. Now, during the period of time after you — by the 
way, when you went to law school at Hofstra, were you practicing 
medicine at that time?

A. Yes. I was, had a full surgical schedule and seeing 
patients in the office and I went to night school basically.

77
88
99

1010
1111
1212
1313
1414

15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23 emergency room.

Q. Now, doctor, I asked you earlier about what type of 
surgical procedure Dr. David performed on June 3, 2011. You

24 24
25 25
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After doing my job as a surgeon all day, I would go to law 
school at night with a, we used to have beepers then, and I was 
practicing full time while I was a student.

Q. At some point while you were recuperating from your 
surgery, did you practice law?

A. Yes.
Q. And can you tell us, did you ever represent a 

plaintiff in a medical malpractice case?
A. Yes. On a couple of occasions, the vast majority of 

my work was consulting for firms in an of counsel role where I 
would help them evaluate medical cases and get them expert 
witnesses and assess the merits of the case. I never had an 
office or a staff. I was just functioning basically as a solo 
law graduate who passed the bar, and during my practice I 
represented several physicians on license actions before the 
Department of Health, so I was doing some defense work as well. 
I did some general practice while I was recovering. I did some 
contract work, some commercial law, landlord tenant, some DMV 
and DWI case, so I basically kept myself busy while I was 
recovering and getting back to my medical practice.

Q. Doctor, now that you are back to your medical 
practice, are you actively practicing law any more?

A. Very minimal. I get calls and I refer them to firms 
That I know. I am practicing medicine full time now so.

Q. Now, doctor, how did you get involved in this

Dr. Mayer - By Pltf - Direct
told us what that was. Do you have an opinion within a 
reasonable degree of medical certainty if causing a perforation 
of the sigmoid colon during the June 3, 2011 surgery would be a 
departure from good and accepted medical practice?

A. I have an opinion.
Q. And can you tell the jury what your opinion is.

1 1
2 2
3 3
4 4
5 5
6 6
7 7 please.
8 A. Causing a bowel injury during a pelvic laparoscopy is 

9 a risk of the procedure. It is not malpractice. It is
10 something that occurs and nobody is happy about it. You try to
11 avoid it, but it is something that can occur even with proper
12 surgery. I wouldn't call causing the injury malpractice.

Q. Now, doctor, can you tell the jury, is there anything
14 that a surgeon can do to determine whether or not you have a
15 sigmoid colon perforation?

A. Yes. At the completion of the procedure the surgeon

17 has to inspect the large and small intestine for any potential
18 injuries. Injuries can occur from the Veress needle that

19 punctures the abdomen to blow it up with gas because that is a
20 blind procedure. It can occur when those hollow tubes or

21 trocars are put through the abdominal wall. It can occur taking
22 down adhesions, just by pulling can cause traction tears in the

23 bowel. You can perforate with instruments that might be outside
-24__of the field of the camera, and another possibility is a burn
25 injury from cautery instruments. In this case there were two

8
9

10

11
12

13 13
14
15
16 16
17
18
19
20
21
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laparoscopically to oversew it and the bowel heals and the 
patient is fine. It is only if you don't look, you don't find 
the injury and it leaks and causes peritonitis as it did in this 
case that the injury becomes very severe or even life 
threatening and needs major extensive surgery to remedy it.

Q. Dr. Mayer, can you tell the jury was that departure 
that you previously testified to to fail to inspect the bowel 
prior to closing up Joselin Medina on June 3, 2011, was that a 
substantial factor in causing an injury to her?

A. Yes.
Q. And can you tell the jury what injuries she sustained 

as a result of that departure?
A. Well, as a result of the departure, the hole in the 

bowel was not recognized at the time of surgery. It continued 
to leak, caused her pain the following day. The pain increased, 
she wound up in the emergency room 48 hours later with an acute 
abdomen, meaning the abdomen is blown up, it is diffusely 
tender. She had severe pain, guarding, some rebound. The 
patient went on to develop severe infection as feces poured in 
her abdomen. She got peritonitis or infection of the sac of the 
abdominal cavity. She required major surgery to remove the 
leaking part of the bowel with a colostomy.

She then was in the hospital 24 days on a ventilator 
with blood pressure issues, breathing issues. She filled up her 
right lung with fluid and needed that drained. She got further

------------------------------ DfUyiayeji—By-Rltf--Oifect-------------------------

instruments used, one was a LigaSure which is a scissor that 
cuts and seals vessels and a current goes through it and the 
other was the Kleppinger, that is a metal instrument with two 
like plate like things on the end that grabs tissue and 
cauterizes it. Both are bipolar. What bipolar means is one end 
is positive, one end is negative, so theoretically the current 
should just stay within the instrument, but if the instrument is 
put too close to the bowel inadvertently that can cause an 
injury as well.

11
22
33
4
5o
66
77
88
99

1010 When an injury occurs, no matter what the cause is, 
there is always something to see on the bowel. If it is a tear, 
you see a rip in the bowel and a hole in the bowel. If it is an 
instrument that perforates the bowel you are gonna see a 
perforation. If it is a burn you will see charring on the wall 
or you will see a blanching on the wall, just like if you put 
your finger in a hot stove and you get a burn, it is going to be 
red, and sometimes I have done this myself, it is even a little 
gray colored, you see charring. There is always something to 
see, and especially in this case because the area of the 
perforation was in the lower left colon, which is S shaped, it 
is the sigmoid colon, but it was right in the mid portion in the 
most easily visible part.

A surgeon has to look at the bowel, inspect it and 
make sure there is no injury. That is basic the way that you 
end a laparoscopic procedure and you normally would document
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1 pelvic fluid problems with a later readmission. She developed a
2 low platelet problem. She had a very — she was in a life
3 threatening situation. After discharge she had a readmission
4 for a pelvic fluid collection. She then had two other major

5 surgeries, one in January of 2012 to reverse the colostomy and
6 restore the bowel movements through the rectum. Then in March
7 of 2012 she had yet another major surgery for an abdominal

8 hernia, where they put a biologic mesh in. Biologic mesh means
9 it is not that plastic material but it is like a collagen type

10 of thing. Collagen is like a connective tissue, and those have
11 a very high incidence of recurrence, probably 30, 40 percent so
12 she's facing in the future more scarring or adhesions, possible
13 hernias. She has some chronic abdominal pain ongoing from all

14 the sequelae.
Q. Doctor, when Joselin Medina came — withdrawn.

When Joselin Medina woke up from the surgery that Dr. 
17 Wodicka performed on June 6th, did she have a colostomy?

A. Yes.
Q. And can you tell the jury, they have heard a little

20 bit about colostomy, but can you just explain to the jury what a
21 colostomy is, please?

A. Yes, so a colostomy is when you are operating in a

23 delayed fashion, in other words, the bowel perforates on the
24 third, but you are not going in and fixing it on the third or

25 even the fourth or even on the fifth, you are fixing it on the

Dr. Mayer - By PItf - Direct
that the bowel is intact in the operative note because that's a 
fundamental part of standard of care, documenting that the bowel 
was inspected and intact.

Q. Doctor, did you review the operative note for the 
defendant. Doctor Aaron David?

A. Yes.
Q. And does Dr. David indicate in his operative note 

that he inspected any portion of the bowel?

A. He did not.
Q. Now, doctor, do you have an opinion within a 

reasonable degree of medical certainty if the failure to inspect 
the bowel prior to closing Joselin Medina up on June 3, 2011 was 
a departure from good and accepted medical practice?

MR. LYDDANE: Objection, no foundation.
THE COURT: Overruled.

Yes, I have an opinion.

Q. Can you tell the jury what your opinion is?

It was a departure for Dr. David not to inspect the 
bowel, especially the sigmoid colon where the injury was at the 
time of the June 3, 2011 surgery. To a reasonable degree of 
medical certainty the injury would have been visible, would have 
been a through and through injury to the bowel, and would have 
allowed immediate repair, which basically is a no harm, no foul 
type of situation. If you see the injury when it is created,

you can call a general surgeon to just put some stitches
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as a surgeon and chairman of surgery. It is based on the fact 
that in Dr. Wodicka's operative note on June 6th, he documented 
a reactive protein caiied fibrin that was in and around the 
bowei that was perforated. Fibrin is a reactive protein that 
takes time to deveiop, at a minimum, two, three days to start 
deveioping and it is fuiiy deveioped at about five days. That 
aione wouid date the perforation back to the time of the 
originai surgery.

------------------------------Dfr-Mayei^ByPitf-Direot---------------------------

sixth, so because of aii those days of stool pouring in the 
abdomen and causing infection, by the time she got to the 
operating room she was in a life threatening sepsis or 
infection. Her blood pressure had dropped during the night, she 
was acidotic, which means there is acid in the blood from the 
infection. She had breathing problems, breathing rapidly, not 
putting out urine. She was in a very dire condition. You 
wouldn't even imagine at that point trying to just close the 
hole. You have to save the patient's life at that point, so Dr. 
Wodicka removed the segment of bowel that was leaking and 
stapled over the rectum and brought the top of the bowel out to 
the skin so the bowel is sutured to the skin with a bag, and the 
patient's bowel movements go into the bag and not through the 
rectal area. That is a colostomy and that's what she was left 
with on the 7:30 a.m. surgery of the sixth.

Q. Now, doctor, are you aware that surgery that Dr. 
Wodicka performed at 7:30 on June 6th at Good Samaritan 
Hospital, can you tell the jury where the perforation — 
withdrawn.

1 1
2 2

33
4
5o
66

7 7
8 8

9 9 Something like a cautery injury, which you can get a 
thermal injury with either the LigaSure or more likely the 
Kleppinger that was used to biopsy the left ovary, and it should 
be mentioned the left ovary is not in close proximity to the mid 
portion of the sigmoid that was perforated. It is about a 
three, four inch difference, and the thermal spread from these 
instruments is at most a centimeter and probably less. If you 
were using a cautery and burned the wall, it is possible that if 
you didn't recognize it, and remember I said that you should 
recognize it as a surgeon because you will either see a 
blanching or charring if you look carefully, which a surgeon is 
supposed to do before he terminates the procedure, but if you 
don't recognize it, the lesion can progress and perforate in a 
delayed manner. That usually takes about a week for that to 
happen.

10 10
11 11
12 12

1313
1414

15 15
16 16
17 17
18 18
19 19
20 20Can you tell the jury what part of the anatomy Dr. 

Wodicka found the perforation in?
A. In the mid sigmoid colon, meaning the top of that S 

shaped loop, so it is in the left lower side of the patient, but 
it is in the most visible, easily accessible part of the 
sigmoid. It is in an area of the colon that had a surgeon

2121
2222

2323

24 24 This patient had pain the following day, so we know 
it is not a delayed thermal injury because it occurred way, way25 25
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too soon, and it had to be a mechanical injury at the time of 
the surgery, either from the Veress needle, trocar or 
instrument.

Q. Doctor — sorry.
A. And also the pathology report documents 

fibrinopurulent material that also takes time to develops I

Dr. Mayer - By Pitf - Direct
1 looked on June 3rd, it couldn't be missed. It wasn't tucked
2 away on the bottom, it wasn't deep, it was just in the mid

3 portion. It was one centimeter by point seven centimeter.
Q. Is that small, large, something else; how would you

5 characterize the size of that hole vis-a-vis the surgeon's
6 ability to visualize it?

A. That's a large hole. It is not a pinhole, so it
would be obvious.

Q. In fact, is that the word that Dr. Wodicka uses to 
10 describe the size of the hole, obvious?

MR. LYDDANE: Objection to leading.
MR. ABEND: I'll withdraw it.

Q. Now, do you have an opinion within a reasonable

14 degree of medical certainty as to when the perforation of
15 Joselin Medina's mid sigmoid colon occurred?

A. Yes, I have an opinion.

Q. And can you tell the jury what is your opinion of 
18 when the perforation occurred, please.

My opinion is that it occurred at the time of the 
20 June 3rd laparoscopy by Dr. David.

Q. Can you explain that opinion, please.
It is my opinion that there was a through and through 

^3 injury, meaning through all layers of the bowel wall during the

24 June 3rd surgery. The opinion is based on my review of the

25 medical records, my knowledge and experience for nearly 40 years

1
2

3
4 4

5
6

7 7 read Dr. David's deposition and trial testimony and he basically 
agreed that the, or said that the fibrinopurulent material takes 
time to develop and a delayed cautery injury would take about a 
week to develop. Then I think he backtracked —

MR. LYDDANE: Your Honor, I move to strike the 
attempt to recast Dr. David's testimony. I don't think 
that is an appropriate response to this question.

THE COURT: I think that is sustainable. lam 
going to strike that and then just re-ask it if you want

8 8
9 9

10
11 11
12 12
13 13

14
15

16 16 to.
17 17 MR. ABEND: You are striking just the portion of 

Dr. David's testimony?
THE COURT: He said I saw from his deposition

18
19 A. 19

20 testimony.
21 21 MR. ABEND: From that point on?

THE COURT: Right.

Q. Dr. Mayer, did you review Dr. David's deposition 
testimony?

A. 22

23
24

25 A. Yes.
jdkjdk
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Q. Did you also review Dr. David's in courtroom 
testimony?

A. Yes.

Q. From a surgical standpoint, I want you to assume that 
Dr. David testified in court yesterday that fibrinopurulent 
exudate, pus will occur immediately. Do you agree with that 
statement or not?

------------------------------Bfr-Mayer-ByPltf-Direet-------------------------
departure from good and accepted medical practice?

MR. LYDDANE: Objection.
THE COURT: Overruled.

A. Yes, I have an opinion.

Q. Can you tell us what the opinion is?
A. The failure to observe that area of the sigmoid 

colon, which I have said is the most easily, visible, accessible 
part is a deviation from standard of care. A surgeon has to 
inspect the bowel before pulling out the laparoscopic 
instruments. It is an essential part of the procedure right 
before the end, and if done properly and thoroughly, which a 
surgeon has to do according to standard of care, you couldn't 
miss an injury such as Mrs. Medina sustained.

Q, Now, I'd like you to assume that Dr. David also 
testified that he put fluid into the abdomen and pelvis to 
irrigate the operative field. Doctor, is that a substitute for 
viewing the area of the mid sigmoid colon during the course of 
the surgery on June 3rd?

A. No, irrigating is to get blood and fluid out of the 
abdomen, it is not a test for a hole in the bowel. While it is 
possible you could see air bubbling from a hole or some fecal 
material In the saline, it is not reliable. It may happen, it 
may not happen. That is not a test for a perforation. Only 
looking at the bowel and inspecting it is appropriate.

Q. Doctor, do you have an opinion within a reasonable

1 1
2 2
3 3

4
5

6 6
7 7

A.8 8No, that is an incorrect medical statement. Feces in 
an abdomen going through a hole in the bowel will happen 
immediately, but pus develops as the body reacts to the 
inflammation, and pus is basically white blood cells that go to 
the area, so to build pus up takes time, but to build fibrin, 
the reactive protein, that is the key. That takes days to 
develop, so this was not just pus that might develop in a day or 
so, this was fibrinopurulent material, and Dr. Wodicka dictated 
in his op note there was fibrin, this reactive protein on the 
bowel. That conclusively proves scientifically, it is not — 
that the perforation occurred on June 3rd and the fibrin built 
up over time.

Q, Doctor, do you have an opinion within a reasonable 
degree of medical certainty whether or not Dr. David recognized 
a perforation in the mid sigmoid colon during the course of the 
June 3, 2011 surgery?

9 9
10 10
11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24MR. LYDDANE: Objection, asked and answered. 

THE COURT: Come up. Please come up.25 25
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(A discussion was held off the record.)

THE COURT: Could you take the doctor in the

Dr. Mayer - By Pltf - Direct
degree of medical certainty regarding whether or not it was a 
departure from good and accepted medical practice for Dr. David 
to fail to recognize the perforation of the mid sigmoid colon 
during the course of the June 3, 2011 surgery?

MR. LYDDANE: Objection, this is the third time 
the question has been asked.

THE COURT: You asked that before, I think. You

1 1
2 2
3 hali a second. 3
4 (The witness left the courtroom.)

(A discussion was held off the record.)
(The witness resumed the stand.)

THE COURT: Okay, Mr. Abend.
MR. ABEND: Thank you.

Q. Dr. Mayer, did Dr. David recognize a perforation of 
the mid sigmoid colon at any time during the course of his June 
3, 2011 surgery?

A. No.^He testified that he couldn't be sure he even 
saw that area of the colon.

4
5 5
6 6
7 7
8 8 want it read back?
9 9 MR. ABEND: Sure.

THE COURT: Over objection you could answer it.
Go ahead, answer it.
A. Yes. To not recognize the perforation would be a 

departure from standard of care.
Q. Doctor, can you tell us, have you ever been called in 

to consuit as a surgeon when a physician has found a perforated 
sigmoid colon or perforated bowel?

A. Yes.
Q. And can you tell us in that situation what can you do 

at that moment in time as the general surgeon called in to 
consult?

10 10
11 11
12 12
13 13
14 14MR. LYDDANE: I object to that and move to 

strike it. He never said anything of the kind.
THE COURT: So he answered the question no. 

That is the answer is no, and I will strike the rest of it.
Q. Doctor, I'd like you to assume that Dr. David 

testified that he wasn't sure if he even observed the area of 
the mid sigmoid colon that was found to be perforated in the 
June 6th surgery at any time during the course of the June 3, 
2011 surgery.

15 15
16 16
17 17
18 18
19 19
20 20
21 A. Well, at the time of the initial laparoscopy you can 

suture it laparoscopically, meaning put stitches in to repair it 
which virtually eliminates the probiem, or you can make an

21
22

Do you have an opinion within a reasonable degree of 23

25 colon during the course of his June 3, 2011 surgery is a 25 where it is, how accessible. I have done it both ways. I have

jdk jdk
6 of 64 sheets



371369
----------------------- Btv-Mayef—By-PItf-Direet----------------------
by hour the patient will get sicker and sicker, more and more 
infected until the blood pressure starts dropping in septic 
shock, organs fail. You might not put urine out, you might be 
rapidly breathing, diaphoretic and eventually If It is untreated 
the patient could die. It Is important to recognize an acute 
abdomen and call a surgeon In promptly. If you want to do 
Imaging get a CAT scan to try to get more information. This 
patient is a patient if you present with a surgical abdomen 
should be rapidly expedited to the operating room.

Q. Doctor, on Saturday when Joselin Medina and her 
daughter called up to Dr. David, and I just asked you about that 
and you testified regarding the departure to fail to evaluate 
her. Was that failure to have Joselin evaluated by a physician 
on Saturday morning, was that a substantial factor in causing 
injury to her?

A. When she called up Dr. David, yes, because it delayed 
proper treatment. The patient didn't arrive in the ER until 
later that afternoon and I believe wasn't seen by Dr. Zimmerman, 
the ER physician, until 4:49 p.m., so If she had called In the 
morning —

Q. Just to stop you, the evidence suggests that Joselin 
showed up at the emergency room on Sunday, this phone call I 
asked you to assume that it was on Saturday so you are clear.

I'm sorry.

Q. It's, okay.

------------------------DrrMayer=“B5rPitT-Direct---------------------
also been called in when the surgeon doesn't recognize it at 
some later point, similar to Dr. Wodicka, to clean up the mess 
that resulted and save the patient's life. I have been in both 
situations. It is far better to be called in when it happens 
because you can head off the disaster.

Q. Now, Dr. Mayer, I'd like you to assume that Dr. David 
received a phone call from the patient and/or her daughter.

Erica Medina, and that this was on the following morning, 
Saturday morning, and that she complained that she was in pain 
and that she had been unable to go to the bathroom since the 
time of the surgery and that her abdomen was bloated, and that 
Dr. David responded to Joselin and her daughter that this was 
ail normal, have some prune juice and then they called back 
again and they were told to get a suppository, and then they 
called back again and they didn't receive a response.

I'd like you to assume those facts. Doctor, can you 
tell us, do you have an opinion within a reasonable degree of 
medical certainty whether or not it was a departure from good 
and accepted medical practice under those circumstances for Dr. 
David to advise Joselin Medina to have a suppository without 
having her evaluated by a doctor?

MR. LYDDANE: Objection, no foundation.

THE COURT: The suppository?

MR. ABEND: Yes.
THE COURT: Overruled.

11
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Yes, my review showed some testimony by Ms. Medina of 

the phone calls on Saturday, and, yes, because by not seeing the 
patient the opportunity was missed to get a CAT scan which would 
have showed the evolving perforation and allowed prompt surgery 
to correct it. Why that is important is there still was a 
substantial opportunity to avoid a colostomy on Saturday 
because, yes, it was leaking but she didn't have a rigid abdomen 
or signs of septic shock which require removal of the bowel and 
colostomy. There still was a chance of a laparoscopy or making 
an incision, but repairing the bowel without the need for a 
stoma.

Dr. Mayer - By PItf - Direct
A. If a patient is calling the day after a laparoscopy 

saying they have a lot of pain and distention, you have to bring 
the patient in and examine your patient. It is like basic, 
common sense. It is a departure not to examine the patient and 
just prescribe a suppository over the phone. The suppository 
itself isn't going to hurt the patient, but this was a patient 
that needed to be seen and she wasn't seen and that's a 
departure.

Q. Now, doctor, are you familiar with the term "surgical 
abdomen"?

1 A.1
22
33
44
55
66
77
88
99

1010
1111 A. Yes.

Q. And can you tell the jury what is a surgical abdomen?

A. A surgical abdomen, otherwise known as an acute 
abdomen, would be abdomen showing signs of peritoneal 
irritation. The peritoneum is that thin lining that is under 
the abdominal wall and on top of the intestines and organs. If 
it gets irritated by bacteria such as a perforation of the bowel 
it gets inflamed, so the patient is diffusely tender and when 
you push on it the patient contracts their muscles so your hand 
can't go in and that is known as guarding, or if you push on it 
and release suddenly that can elicit pain, too. That is called 
a rebound test.

12 As time goes on and the peritonitis becomes worse and 
pus develops and feces goes in the abdomen, then the horse is 
out of the barn and hour by hour you are losing an opportunity 
for less surgery and avoiding a colostomy.

Q. Now, you reviewed obviously the emergency room record 
at Good Samaritan Hospital, correct?

A. Yes.
Q. Based upon your review of the medical records, what 

symptoms did Joselin Medina present with when she showed up at 
the Good Samaritan Hospital ER on Sunday, June 5th?

A. It is my opinion that she had a surgical abdomen.
Her pain was ten over ten, meaning the most severe pain that a

12
1313
1414
1515
1616
1717
1818
1919
2020
2191
22
2323 Regardless, a surgical abdomen is a patient that

25 abdominal distention, she had diffuse abdominal tenderness, had25 safety. If you sit on an acute abdomen from a perforation, hour
jdkjdk
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injury and perforation, wouid not come in and see the patient 
and take care of them but just would say call a third year 
resident. You know, it's outrageous behavior and irresponsible 
behavior by a surgeon.

Q. Doctor, can you tell the jury was the failure of Dr.
David to come to the hospital and evaluate his patient, Joselin 
Medina, at 10:30 on Sunday, was that a substantial factor in 
causing an injury to her?

A. Yes.
Q. Can you explain that, please.

A. Because an opportunity was lost while the patient was 
still treatable before the patient went into septic shock, 
meaning such a bad peritonitis, so much fecal material in the 
abdomen that your blood pressure drops and you get acidotic and 
you can't breathe as progressively happened all night. There is 
an opportunity to see the patient, call Dr. Wodicka or a general 
surgeon, take the patient to the operating room and irrigate out 
all the infected material and repair the bowel, or at least 
limit the damages to the patient.

In other words, at that point in my opinion there was 
still a good chance of avoiding the colostomy, but by no means a 
certainty, maybe a 30, 40 percent chance of avoiding the 
colostomy at that point, but almost a hundred percent chance of 
avoiding the septic shock and multiorgan failure that happened.
By not coming in and perpetuating this infection all night until

------------------------------DfH\/layef---%T4tf—Direet------------------------------
to fail to order a general surgical consult once he learned the 
results of the CAT scan at 10:34 p.m.?

MR. LYDDANE: Objection to leading, your Honor. 
THE COURT: Overruled.

Yes, that was a departure not to order a general 
surgical consult because a bowel perforation needs a general 
surgeon. A gynecologist, however good the gynecologist is, is 
not going to handle a bowel perforation. That is a general 
surgeon's bailiwick or area/f)ut that pales in significance to 
his not coming in and examining the patient when he got that 
10:30 phone call from Dr. Zimmerman, which is inexplicable and 
to me indefensible. He had had a patient with a life 
threatening perforation and an acute abdomen and he didn't come 
in and see the patient when he got the call at 10:30 at night on 
Sunday. He said call the resident.

MR. LYDDANE: Your Honor, I move to strike the 
part of the answer that is not responsive to the question.

THE COURT: So the second part of the answer 
went beyond the original question. The answer was yes on 
the departure not to call —

MR. ABEND; Can we have it read back, please?
THE COURT: The answer?
MR. ABEND: Yes.
THE COURT: So he said yes because the perf 

needs a general surgeon and then he said but it pales in

11
22
33
4

6 A. 5
6 6
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comparison. From pales in comparison on see if you can 
find that, please.

Dr. Mayer - By PItf - Direct

I think around four in the morning when Dr. David finally came 
in, the patient was desperately ill at that point, which is why 
she had to spend 24 hours, 24 days in the hospital recovering.

THE COURT: Can we break now? Is this a good

1 1
2 2
3 3(The requested portion of the record was read 

back by the reporter.)

THE COURT: Stop there. I am going to strike 
from pales in comparison and you can ask another question.

MR. ABEND: Thank you, your Honor.
Q. Based upon your review of the records and testimony,

9 both deposition as well as trial, did Dr. David come into the 
hospital to evaluate his patient on Sunday evening after the 
phone call at 10:34 p.m,?

A. He did not.
Q. And, doctor, what did he do instead?

He instructed Dr. Zimmerman to call the resident, a 
training third year doctor. Dr. Tummuru, to see the patient.

Q. And, doctor, do you have an opinion within a 
reasonable degree of medical certainty if the failure of Dr.

18 David to come to the hospital and evaluate his patient after the 
10:34 phone call with Dr. Zimmerman was a departure from good 

20 and accepted medical practice?

Yes. It is my opinion that was a departure from good 
and accepted medical practice. It is inexplicable and to me 

23 indefensible that an attending surgeon who operated on the

4 4
5 5 time to break?
6 6 MR. ABEND: Sure.

THE COURT: Don't discuss the case, don't form 
an opinion, keep an open mind, follow Kerri,

(Whereupon, the jury left the courtroom.) 
(Whereupon, a recess was taken.)
(Whereupon, the jury entered the courtroom.) 
COURT CLERK: Please be seated everyone. Court

7 7
8 8

9
10 10
11 11
12 12
13 13 is reconvened.
14 A. 14 THE COURT: Okay, Mr. Abend.

MR. ABEND: Thank you, your Honor.
Q. Doctor, you already testified regarding your opinion 

about Dr. David's decision not to come to the hospital after the 
10:34 p.m. evaluation, excuse me, after the 10:34 CT scan 
results and conversation with Dr. Zimmerman.

Do you have an opinion within a reasonable degree of 
medical certainty whether or not it was a departure from good 
and accepted medical practice to let Joselin Medina be evaluated 
by a third year resident given her clinical presentation to the

:an findlngs-that

15 15
16 16
17 17

18
19 19

20
91 A. 21

22
23

25 abdomen and a CAT scan showing a very high likelihood of a bowel 25 known to him at 10:34 p.m.?
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----------------------- Bfr-Mayef—By-Pltf -Difeet------------------------------
MR. LYDDANE: Objection.

THE COURT: He already testified that having her 
call — sorry, having him call from home and say have the 
resident evaluate. How is this different?

MR. ABEND: It is a slightly different question.

It is one thing to not come into the hospital and evaluate, 
it is another thing he could have had her evaluated by 
somebody else, but he chose to have her evaluated by his 
resident. It is a separate decision on his part. He could 
have stayed home and had her evaluated by another attending 
physician or general surgeon or something along those lines 
but he didn't make that decision. He made a decision to 
have a resident take care of her. I understand the concern 
but it is slightly different.

MR. LYDDANE: He already covered the general 
surgeon. That was the last topic.

THE COURT: In other words, I also do think that 
he testified that he should have had a general surgeon come 
in at that time, so I don't know if the timeline is exactly 
the same. I don't want to waste time with it now.

Over objection you can answer it.
Having a resident evaluate the patient would have 

been fine if it was done while he was driving in himself, but to
24 have the resident evaluate solely changes the resident's role
25 from just being the eyes and ears of the attending surgeon in

----------------------------- DFr4/layef--By-Pitf-~Dife€t-----------------------------
flag where the white count is dangerously low indicating severe 
life threatening infection.

Q. Do you see any evidence in the hospital record that 
Dr. David was made aware of this life threatening 2.5 white 
blood count at or about 11:34 p.m. on Sunday, June 5th?

A. I don't see any evidence he was informed either by 
the ER, by Dr. Zimmerman or by the resident. Dr. Tummuru. I 
don't find evidence that anyone called him about that blood 
count at that time.

Q. Doctor, I'd like you to assume that Dr. Zimmerman did 
not advise Dr. David of the 2.5 white blood count when it became 
available at or about 11:34 p.m. on Sunday evening. Was the 
failure to communicate that finding a departure from good and 
accepted medical practice by Dr. Zimmerman?

Yes, it was.

Can you explain that, please.
A. Dr. Zimmerman had had a duty to report it mainly 

because he ordered it, and also because the patient was still in 
the emergency room and remained there until about 2:40 in the 
morning when on or about when the patient was transferred to the 
surgical intensive care unit and ieft the emergency room. The 
patient — any patient in the ER is still the responsibility of 
the ER physician, and plus he ordered the study so he had a duty 
to check it and report it either to Dr. David or to the resident 
or both.

1 1
2 2
3 3
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the hospital reporting information to making the resident the 
brain of the attending and having him actually managing the 
patient, which he did until four in the morning. That is below 
standard of care.

Dr. Mayer - By PItf - Direct
Q. Can you tell us. Dr. Mayer, was that departure and 

the failure to communicate that laboratory value of 2.5, was 
that a substantial factor in causing an injury to Joseiin 
Medina?

1 1
2 2
3 3
4 4
5 5 A.MR. LYDDANE: Your Honor, I object to that and 

move to strike the answer because it is the same issue.
MS. AVILES: I join, your Honor.
THE COURT: I will review it after the jury is

out. I will hold off on that.
Q. Doctor, as of 10:34 p.m. do you know if there were 

any additional white blood count lab values that were ever 
ordered for Joseiin Medina?

Yes, Dr. Zimmerman ordered a second complete blood 
count that included white blood cell count and the second one 
was reported, I believe, at 11:34 p.m.

Q. And, doctor, can you tell the jury what was the white 
blood count that was reported at 11:34 p.m.?

The white blood count was 2.5, which is, when the 
blood count goes very low, it is a sign of severe life 
threatening sepsis or infection, so that was the third red flag 
on this patient that this patient needs to go right to the 
operating room; the first being the acute abdomen, physical 
findings, the second being the CAT scan findings of a free air 
out of proportion to the recent surgery, and the fluid

25 collection in the pelvis, and now at 11:34 we have a third red

Yes.

Q. Can you explain that to the jury, please.
Because that was the final red flag of the three red 

flags that had Dr. David known about it would have triggered 
awareness of the severe life threatening sepsis and given a 
third opportunity, meaning the first was the acute abdomen, the 
second the CAT scan, the third the white count, to get this 
patient to the OR for lifesaving surgery in a timely manner 
before severe life threatening septic shock occurred.

Q. Now, do you see any evidence in the hospital record 
that as of 11:38 p.m. when Dr. Tummuru dictated her history and 
physical examination for admission of this patient to the 
hospital, do you see any evidence that she was aware of the 
laboratory value that we just discussed of 2.5 on the white 
blood count?

6 6
7 7 A.
8 8
9 9

10 10
11 11
12 12
13 A. 13
14 14
15 15
16 16
17 17
18 A. 18
19 19
20 20 A. She didn't mention it in her history and physical. I 

don't see any evidence she was aware of it.
Q. Do you see any evidence in the hospital record that 

you reviewed that Dr. Tummuru was aware of the 2.5 white blood 
^ount-at^ny time-prior to-TrOO in the-morning?

I do not.

21
22

23 23
24. 24.

25 A.
jdk jdk
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MR. ABEND: I didn't say when she became aware 
because then I would agree with Ms. Aviles. I am asking 
this doctor a question. I would like him to assume that 
Dr. Tummuru became aware of a 2.5 white blood count value 
and she didn't communicate that finding to Dr. David, would 
that be a departure.

------------------------------DHVlayef---fiy-f4tf-^feet----------------------------
Q. And, doctor, do you have an opinion within a 

reasonable degree of medical certainty whether or not Dr. 
Tummuru should have been aware of that laboratory value for this 
patient?

1 1
2 2
3 3

4
5 5MS. AVILES: Objection.

THE COURT: What is the objection?
MS. AVILES: There is no foundation and how is 

he going to show that she should be aware? If she's not 
aware, she's not aware.

MR. ABEND: Based upon medical practice.
THE COURT: Overruled. You can answer.

A. Yes, as a minimum it is the resident's job to check 
the blood work and lab values and report to the attending any 
significant abnormalities, and certainly a 2.5 white count in 
this patient is more than a significant abnormality, it is a 
sign of a life threatening emergency. I see no evidence she 
checked it or reported it.

Q. Doctor, I'd also like you to assume that Dr. Tummuru 
was aware of the 2.5 white blood count. I would like you to 
assume that for a moment, but she didn't call Dr. David and make 
him aware of that laboratory value at or about the time that she 
learned of it.

6 6
7 7 THE COURT: I see. Come up a second.

(A discussion was held off the record.)
THE COURT: I am going to sustain the objection.

Q. Doctor, you testified a few moments ago that it was a 
departure from good and accepted medical practice by Dr. Tummuru 
to fail to be aware of the 2.5 white blood count result at or 
about 11:34 in the evening on Sunday. My next question is, 
doctor, was that departure by Dr. Tummuru in failing to be aware 
of that critical lab value —

8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15
16 16 MS. AVILES: I have the same objection. Judge. 

You sustained the objection.

THE COURT: He is going back to the prior one 
where I overruled you.

MS. AVILES: I got overruled?

THE COURT; It happens.
Q. As I was saying, you did testify a few moments ago 

that it was a departure from good and accepted medical practice 
for Dr. Tummuru to fail to be aware of that critical lab value 
of 2.5 on the white blood count at or about 11:34 p.m. on Sunday

17 17
18 18
19 19
20 20
21 21
22 22
23 23Do you have an opinion within a reasonable degree of 

medical certainty whether or not the failure to communicate the 
2.5 white blood count was a departure from good and accepted

24 24
25 25
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medical practice by Dr. Tummuru?

Ms. Aviles: I object, your Honor. Complete

Dr. Mayer - By PItf - Direct
evening when Joselin Medina was at Good Samaritan Hospital.

Was that departure a substantial factor in causing an 
injury to Joselin Medina?

1 1
2 2

3 speculation. 3
4 4THE COURT: We have a time when she was aware, 

when she became aware of it.
MR. ABEND: I said that I'd like the doctor to 

assume that she did become aware of it at or about 11:34 
when it became available. The question involves an 
assumption.

MS. AVILES: Objection.

THE COURT: Overruled.
Yes, because if you are not aware of it, you can't 

report it to the attending. Dr. David, and if Dr. David isn't 
aware of a critical lab value, he can't act on it. It further 
delayed surgery for Ms. Medina.

MS. AVILES: Move to strike, your Honor.
THE COURT: Overruled.

Q. Do you have an opinion within a reasonable degree of 
medical certainty if Dr. Tummuru diagnosed a perforated bowel at 
any time during the course of June 5th while she was in the 
emergency room?

5 5
6 6 A.
7 7
8 8
9 9

10 10THE COURT: That wasn't in the question.
MR. ABEND: It was, I believe, in the question.
MS. AVILES: Still, it is complete speculation. 

There is no foundation, it is assuming facts not in 
evidence. She doesn't order it, she does her exam 
obviously prior to her 11:38 note before this becomes 
available and now you are assuming she knows about this. I 
object, your Honor.

11 11
12 12
13 13
14 14
15 15
16 16 MS. AVILES: Sorry, could you read it back.
17 17 please?
18 18MR. ABEND: Your Honor, I understand the 

objection. That's why I asked the first question in this 
area, which is should Dr. Tummuru have been aware of it as 
the resident taking care of this patient and based upon 
good and accepted medical practice. Dr. Mayer says of 
course she should.

THE COURT: Do you have an opinion if Dr.
19 19 Tummuru —
20 20 MR. ABEND: I'll withdraw it. It was a bad 

question, your Honor, poorly worded.

Q. Doctor, do you have an opinion within a reasonable 
degree of medical certainty whether or not Dr. Tummuru ever 
diagnosed-a-perforated-colon while-she-was4:reating-jQselln__

25 Medina?

91 21
22

23 23
2A 2ATHE COURT: Right. Now you are saying that but

when she became aware of it.25
jdk jdk
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MR. LYDDANE: Objection, it is not an opinion

------------------------------Dfv~Mayef-By-F4#-~Dife€t------------------------------
Q. And can you tell the jury, did the failure to timely 

diagnose the sigmoid colon perforation, did that have any effect 
on the chance to Joselin Medina of avoiding a colostomy and all 
of the complications of surgery associated with it?

A. Yes. It eliminated any chance of avoiding the 
colostomy. It made the colostomy a certainty, the delay, and if 
we attribute, you know, the totality of the delay starting from 
the CAT scan report being called to Dr. David at 10:30, it was 
about nine hours untii the patient got in the operating room.
That is an enormous delay with fecal peritonitis. By the time 
the patient was operated, there was no chance to avoid the major 
procedure, removal of the sigmoid colon and the colostomy.

Q. Doctor, have you reviewed Dr. Wodicka's records?
A. Yes.

Q. And Dr. Wodicka again, he is the surgeon that 
attended to Joselin Medina beginning on June 6th, up until —
June 6th up until 2011 until the present time.

Based upon your review of Dr. Wodicka's records as 
well as your own history taking care of a surgical patient like 
Joselin Medina, can you tell me what does the future hold for 
Joselin Medina?

1 1
2 2question.
3 3MS. AVILES: I join in the objection.

MR. LYDDANE: She either did or she didn't.
THE COURT: So the form would be do you have an 

opinion whether or not it was a departure.
MR. ABEND: I didn't ask if it was a departure.
THE COURT: Do you have a opinion as to whether 

or not she ever diagnosed a perforated colon? Is there 
evidence — maybe the question is, is there any evidence in 
the record that she ever diagnosed it.

MR. ABEND: I could ask it that way.

THE COURT: Sustained as to the form.
Q. Doctor, is there any evidence in the hospital record 

that Dr. Tummuru diagnosed a perforated colon on Joselin 
Medina's abdomen at any time while she was taking care of 
Joseiin Medina on June 5th?

No, just the opposite. Her history and physical 
indicated that she would just come in and get antibiotics, and 
it even said things like ambulate patient, walk patient.

Q. What do you think about that, the fact that her note 
says ambulate patient?

Well, considering an hour and a half later the 
patient's blood pressure was in the eighties, had they walked 
her she would have collapsed. It is an absurd statement. It

4
5o

6 6
7 7
8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 A. 18
19 19
20 20
21 21
22 22 A. Well, she's now had three major surgeries through a 

significant abdominal incision, and the last one was repair of 
an incisional hernia with a biologic mesh is a very high 
incidence of recurrent incisional hernias, probably up to 40

23 A. 23
24 24
25 25
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shows Dr. Tummuru had no — to me, it is my opinion that Dr. 
Tummuru had not the slightest clue as to what was going on, and

3 in her defense, she is an inexperienced resident who is
4 learning, and the attending is absent. Dr. David, so she was put
5 in a position of managing a critical patient without an

6 attending being there. It was a difficult position for her, but
7 nonetheless, she showed no awareness of the existence of a
8 perforation.

Q. Do you have an opinion within a reasonable degree of 
10 medical certainty whether or not Joselin Medina's perforated 

sigmoid colon was diagnosed in a timely manner?

It was not diagnosed in a timely manner. It should 
have been diagnosed the day after surgery when those phone calls 
were made. The patient should have been seen, CAT scan should

15 have been ordered, it should have been diagnosed. It actually
16 should have been diagnosed on the table at the time of the June
17 3rd surgery, but certainly by June 5th it should have been

18 diagnosed and rapidly treated immediately after the CAT scan was 
done and certainly after that 2.5 white count became back 
because the patient by then had an acute surgical abdomen, CAT 
scan positive for a perforation and a critical low white count,. 
and it wasn't diagnosed really until Dr. Wodicka saw the patient

23 about 5, 5:30 in the morning when he said this is a rigid 
-24__ abdomen with septic peritonitis and needs-to go rightTcUhe

25 operating room, so it was not timely diagnosed.

Dr. Mayer - By PItf - Direct
1 percent with the biologic mesh, and she's had adhesions. She
2 had adhesions even at the time of the June 3rd surgery, 2011.

3 There is a possibility of further adhesions, abdominal pain,
4 bowel obstructions. These are all things that are reasonably

5 likely to occur during her lifetime as a result of the injury.
Q. I'd like you to assume that Joselin Medina is going

7 to testify that she still experiences abdominal pain. Do you 
have an opinion within a reasonable degree of medical certainty 

9 if the abdominal pain that she experiences is related to the
10 delay in diagnosis of the sigmoid colon perforation that you

11 testified about in this case?
A. Yes. It is my opinion it is related and it is just a

13 function of multiple surgeries, multiple incisions of the
14 abdominal wall, surgically, the infection, and possible

15 adhesions that have formed, so chronic abdominal pain after
16 multiply operated abdomen is common and not unusual.

Q. Doctor, based upon your review of the records in this
18 case, you probably saw that Joselin Medina had a prior surgical
19 history before June 3, 2011. The abdominal pain that she is
20 currently experiencing, do you know if she was experiencing that

21 before June 3, 2011 based upon your review of the records?
A. Well, she had a prior hysterectomy, she had some

23 pelvic pain, but it wasn't — I am calling it abdominal meaning 
-24—notxleep--irr4Tie--pelvis^-Sbe--ba<i-a--different4ype-of-discomfort,—

25 deeper in the pelvis. She didn't have abdominal pain at that

1

2

6

8
9

11
12 A. 12
13
14
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19
20
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22
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is asked to assume that shefe unable to work, okay. Now, 
this is a predicate to a claim for lost, past and future 
earnings. The statement of the plaintiff that she's unable 
to do her job may mean that she's unable to do her job 
because she doesn't want to do her job, or it may mean that 
she has a medical disability but she's not qualified to 
testify about a medical disability so her testimony doesn't 
go to the point. The further point is that even if she 
felt that she wasn't able to do her job in the past, people 
do get better and they are able to go to work in the 
future. No one is going to be able to tell other than 
someone who examined her whether she is unable to work or 
whether she will be able to work at some point in the 
future.

©fr-Mayer--Sy-Wtf--Difeet-
11 time.
22 Q. Doctor, I'd like you to assume that Joseiin Medina 

was working through, I believe it is the Best Care Agency as a 
home health aide in the years and days and weeks leading up to 
the June 3, 2011 surgery. I'd like you to further assume that 
Joseiin Medina has been unable to go back to her job as a home 
health aide. Do you have an opinion within a reasonable degree 
of medical certainty if Joseiin Medina is able to perform her 
duties as a home health aide based upon the injuries that she 
sustained as a consequence of the delayed diagnosis of the 
sigmoid colon perforation?

33
4
5o
66
77
88
99

1010
1111
1212 MR. LYDDANE: Objection, no foundation.

THE COURT: Does he know what a home health aide 
does or what she does?
Q. Doctor, I'd like you to further assume that Joseiin 

Medina will testify that as part of her duties as a home health 
aide taking care of patients that she needed to lift patients, 
assist them walking, assist them getting out of bed, assist them 
going to the bathroom, and things of that nature.

I'd like you to further assume that Joseiin Medina 
was working as a home health aide in 2007, 2008, 2009, 2010 and 
2011 up until the time of surgery that Dr. David performed and 
that she's no longer able to do it.

Do you have those facts in your head?
A. Yes.

1313
1414
1515 This witness has not examined the patient, this 

witness has probably never even seen the patient before 
today and there is not enough in this record for him to 
testify about predicate questions to support a claim of 
disability in the past, the present or in the future.

MR. SCHNEIDER: Your Honor, if I may be heard, I 
object as well, just as a little tag along here. During 
our colloquy up on the bench, your Honor had mentioned the 
plaintiff's abiiity to testify, which I personaily do not 
dispute. The plaintiff has the right to testify as to, you 
know, whatever injuries she's claiming; however, she can't

16 16
1717
1818

19 19
2020

21 21
22 22
23 23
24 24

2525
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testify to a disability. She can't testify to things that 
only a doctor could testify and say this person is 
disabled. What is going on right now is they are trying to 
get testimony out of an expert witness who never treated 
the plaintiff that she has a disability and your Honor, I 
don't think — I respectfully submit that they can't do 
that because there is no evidence that he — he does IME's 
all the time. Dr. Mayer does IME's all the time and that 
enabies him — they don't do it for fun, plaintiffs do it 
so it enables him to testify at trial which he's done 
hundreds of times about the plaintiff's disability and 
damages. You can't get around that by just having him 
review some records and say Ms. Medina is disabled.

THE COURT: I don't think that — let's not get 
hung up on the word "disabled". If he says that I 
understand that her — she's going to testify that I can't 
physically do what I did before, is that a result in your 
opinion — is that a result of her, of the injuries she 
sustained here, that she says that she's going to say that 
she can't do these physical things. He never used the word 
disability.

Dr. Mayer - By PItf - Direct

Q. My question is, doctor, my question is, assuming 
those facts, do you have an opinion within a reasonable degree 
of medical certainty whether or not the delay in diagnosing the 
perforated sigmoid colon of Joseiin Medina has caused her the 
inability to perform her duties as a home health aide?

MR. LYDDANE: May we approach on that?

THE COURT: Yes.
(The witness left the courtroom.)
(A discussion was held off the record.)
THE COURT: We are going to break now. I need 

to discuss this. Over the lunch break, don't discuss the 
case, don't form any opinion. We will see you for 2:00.

(Whereupon, the jury left the courtroom.)

THE COURT: The objection is that the witness 
was asked a hypothetical that assumed that her job involved 
lifting patients, assisting them with physical contact, et 
cetera, and that the plaintiff is going to testify that she 
can no longer do those things, and the question put to the 
doctor was do you have an opinion as to whether or not that 
injury or that inability is a result of the failure to 
diagnose the perforation. Is that correct, Mr. Abend?

MR. ABEND: That's, correct, your Honor.

THE COURT: All right. So, Mr. Lyddane, we will 
start with you, what is your objection?

MR. LYDDANE: My objection is that the witness

1 1
22

3 3
44

5 5
6 6
7 7
8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21

22 MR. SCHNEIDER: I find that ironic, your Honor, 
in this case given that he just spent 20 minutes talking 
about how deplorable it was for Dr. David not to come in
and examine the patient to make a determination and now

23z3
24 24
25 25
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what we have here is he Is reviewing a document by another 
doctor and then making a determination of her physical 
condition. He is doing exactly what he is saying is a 
departure. That is just what I find ironic here.

THE COURT: He is not her doctor so it is really

1 1 that is as physical.
2 2 THE COURT: But Mr. Lyddane, she may testify 

that she could work as a secretary. You are assuming that 
she's gonna say I can't work period.

MR. LYDDANE: No, no. I am just saying that 
there is no foundation in the record, that's all I am 
saying.

3 3
4
56

6 a different universe. 6
7 MR. ABEND: It is a false equivalency, your 7
8 8 THE COURT: Okay, Mr. Abend?

MR. SCHNEIDER: Your Honor, If I may?
THE COURT: Yes.
MR. SCHNEIDER: Your Honor wants to preserve the 

plaintiff's freedom to talk about her damages, which we are 
not contesting. You know, I understand why your Honor 
wants to preserve that. What we are arguing is that this 
doctor does not have the competency under the law to render 
the opinions that are attempted out of him now. That's why 
you have the PM&R doctors, the physiatrists, the 
rehabilitation experts and all that. It is necessary for 
plaintiffs to contact them and have their clients evaluated 
by them, have the records evaluated and physical exam done 
to give medical opinions, medicai opinions regarding the 
plaintiff's condition. That's why all that is done, 
because to do this is basically throwing all that out and 
the reason that's done is for competency grounds.

THE COURT: Mr. Abend?

Honor.
9 MR. SCHNEIDER: I stand by my statement.

THE COURT: Your position is the plaintiff says 
I can't do X, Y or Z and the doctor is not allowed to 
testify that assuming that she testifies to that, that 
these physical limitations are a result of her injuries; is 
that it?

9
10 10
11 11
12 12
13 13
14 14
15 15MR. SCHNEIDER: It all depends when you say the 

doctor, your Honor, it all depends on -- 
THE COURT: The witness.
MR. SCHNEIDER: It all depends on which doctor. 

If there was a doctor who was a treating doctor sitting up 
there, the treating doctor certainly could testify to 
injuries, proximate cause and everything like that. That's 
why treating doctors are called. If it was a doctor that 
they called to do an IME, an independent medical exam, he 
or she certainly could testify to that. Our objection Is 
this is an expert witness who had absolutely no contact

16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
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with the plaintiff and they are trying to -- and the 
plaintiff wants him to testif/ as a treating doctor or as a 
doctor who conducted an IME and that's just not done 
because there is no foundation for it.

MS. AVILES: I agree with all their arguments. 
There is no foundation for him to set forth that type of 
testimony.

Dr. Mayer - By PItf - Direct 
MR. ABEND: Briefly, your Honor, the points that

2 counsel are making in my opinion they go exclusively to
3 credibility of the witness to make the opinions that he is
4 making. The fact that he didn't examine the patient, I
5 would imagine that counsel for the defense will bring that
6 out in front of the jury, but you can come to court and
7 give an opinion as an expert about issues in this case.
8 You don't have to have examined the patient. Perhaps Mr.
9 Schneider is right, perhaps other doctors might be more

10 competent to do so had they examined the patient. Perhaps
11 there could have been a vocational rehabilitation person,
12 perhaps we could have gotten a physical medicine and
13 rehabilitation person, but you don't need to and there is a
14 very important distinction, one which I am sure they will
15 point out on cross-examination, but Joselin Medina is going
16 to testify and has testified about things she can do,
17 things she can't do, things she did as part of her job and
18 they are tangible things that one does as a home health
19 aide, and all the doctor is testifying to is that those
20 injuries and complaints and inability to do those things
21 are in his opinion related to the injuries she sustained as
22 a result of a delay in diagnosis.

That's it. Not that she can't be a secretary,
24 not that she can't be this or can't be that, but the fact
25 that she's unable to lift is related to the Injuries that

1 1
2
3
4
5
6
7
8 THE COURT: And her testimony doesn't lay the
9 foundation?

10 MS. AVILES: Her testimony could be that she's 
no longer able to work as a home health aide, but that 
doesn't mean she can never work again.

THE COURT: Why do you think the witness is 
going to say she can't ever work again. Maybe she could 
work as a secretary.

11
12
13
14
15
16 MS. AVILES: That's my point.

THE COURT: Why wouldn't you, you just could 
18 examine him on that.

MS. AVILES: There is no foundation for him to
20 set forth this testimony. Mr. Schneider just laid it all
21 out. He is not a treating if physician, and he never 

examined this woman. It's conclusory.
MR. LYDDANE: And someone who did examine her 

would be able to say that she can work as a secretary or
25 all the other things she could do if she can't do something

17

19

z3 23
24
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she sustained in this incident period.

MR. SCHNEIDER: Now, here is, if I may, your 
Honor, here is the gap with that. When Richard, when Mr. 
Abend just said the fact that she's unable to lift, he is 
basically, there is Joselin Medina over here and then there 
is Dr. Mayer over here, but in the middie has to be that 
rehab doctor who lays the foundation for Dr. Mayer to do 
what he is doing. He is trying to get Dr. Mayer to 
proximately cause, to give proximate cause to this 
condition that he can't put in. He doesn't have the 
competent evidence to put in so that's why we have a real 
problem.

--------------------- DfHVteyef—By-f4tf--©ifeet-----------------------------
THE COURT: What If the witness said on 

cross-examination to that very question, yes, it's true, 
some people can go back to work, they heal and some people 
can't, if you ask him that. Isn't that --

MR. LYDDANE: But then the cat is out of the

1 1
2 2
3 3

4
6 5
6 6 bag.
7 MS. AVILES: It's prejudiciai at that point.

MR. LYDDANE: That is something the court can 
take judiciai notice of, some peopie go back to work and 
some people don't. It doesn't help anything, it just 
underscores the fact that there is nothing in this record 
that serves as a fair basis for the assumptions that are 
being made to answer an opinion question.

MR. SCHNEIDER: I would like the opportunity to

7
8 8
9 9

10 10
11 11
12 12
13 13THE COURT: So do you have any — I asked this 

at the bench. I wiil put it again on the record. Is there 
any case, anything from the PJI that says that this doctor 
can't testify based on the facts here? Is there a case 
that says you need that, as you put in Mr. Schneider, the 
person in between, who has examined her? Is there a case, 
is there a statute, anything in the PJI that says that —

MR. SCHNEIDER: Your Honor, I think - 
THE COURT: That I could look at over lunch.
MR. SCHNEIDER: I don't have anything right this 

second, but I think we all have, at least I'll speak for 
the attorneys, but I think we all have work to do over 
lunch.

14 14
15 15 hit the books.
16 16 THE COURT: Okay.

MR. ABEND: I have one thing before we close the17 17
18 18 record.
19 19 THE COURT: Yes.

MR. ABEND: Just that in Dr. Yambo's records 
which were subpoenaed —

THE COURT: Who is he?
MR. ABEND: He is the primary care physician. 

There was a medical record, a determination of disability 
and there is a question about, and it is dated by the way.

20 20
21 21
22 22
23 23
24 24
25 25
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MR. LYDDANE: Judge, I don't think it's so much 

that you are going to find something directly on that 
point, but I think what you are going to find is it goes 
back to the general proposition that a witness has to have 
knowledge of his own or something in the record of the 
court to base an opinion on and there is no such thing in 
this case as of this point.

THE COURT: Well, we have the surgeries that she 
had after the incident, so we have had two or three 
surgeries.

Dr. Mayer - By PItf- Direct
May 10, 2012, and it discusses the diagnosis of ruptured 
bowei and colostomy bag, and then there is a question, this 
is in 2012, so about a year after the surgery and how iong 
do you expect these impairments described above iasted or 
can they be expected to last, for one year or more, and the 
answer is yes. So there is some foundation in the medicai 
records for Joselin Medina, but I don't even think you need 
that.

1 1
2 2
3 3
4 4
5 5
6 6
7 7
8 8
9 9 THE COURT: And she's receiving disability?

MR. ABEND: Correct, which I suspect that 
counsel wouldn't allow me to bring in evidence of her 
disabiiity, uniess you want to consent to that in which 
case that's fine.

10 10
11 11MR. LYDDANE: Correct.
12 12THE COURT: And then we have, you know, her 

testimony that she was doing these things before, can't do 
them any more.

13 13
14 14 THE COURT: So -

MR. LYDDANE: And again, see what we are doing 
is now we are going to base his opinion on an opinion that 
is somepiace else. Now this opinion from Dr. Yambo's 
record that there is some disability is an opinion that is 
not, that is probabiy not admissible. It should be 
redacted from the record because it is not a — there is no 
way that we can cross-examine that opinion.

MR. ABEND: Uniike Dr. Mayer, who you can

15 MR. LYDDANE: Right.
THE COURT: And he is an expert, he's done 

thousands of these surgeries. So you are telling me --
MR. LYDDANE: Some people go back to work and 

some people don't go back to work, so what divides her from 
the person that can go back to work. There is nothing in 
the evidence that wouid show that.

15
16 16
17 17
18 18
19 19
20 20
^1 21

22THE COURT: Right, but - 
MR. LYDDANE: I mean it would just be a total

24 speculation drawn out of thin air on the basis of what the
25 plaintiff would like to testify to in the future.

23 23 cross-examine.
2A MR. SCHNEIDER: Your Honor, if I may say, what
25 Richard just read, what Mr. Abend just read is precisely
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known to the expert via hypothetical question incorporating 
evidentiary facts or if permitted by the expert's 
attendance at trial; three, material of a kind as accepted 
as reliable in the expert's profession; and four, material 
derived from a witness subject to full cross-examination.

So my ruling is that this offer of proof doesn't 
qualify as any of those four. Even the report on the 
disability which that person is not subject to 
cross-examination, so it wouldn't be allowed anyway but 
even that is about four years old, so it is too remote and 
it doesn't qualify as the basis of expert testimony, and as 
I said, it is based on Sugden, but I will also give you 
another second department case that is not terribly 
dissimilar in the facts, Borten, B-O-R-T-E-N v Brady, 92 
AD2d 983. A reversal is required because of error 
committed in the reception of medical evidence at the 
trial. The plaintiff's treating orthopedic surgeon was 
called as a witness on her behalf. During his direct 
examination he testified that he had referred plaintiff to 
a neurologist for evaluation and had used the neurologist's 
report in making his final medical prognosis. Based upon 
that testimony he was allowed to express an opinion that 
the plaintiff's condition was permanent and also allowed 
him to reach certain portions of the neurologist's report 
which isn't an issue here. It was reversed based on

------------------DfrMayer - By Pltf-^ Btrect---------------------
the reason you call in, a plaintiff calls in a treating 
doctor to talk about a disability. That is exactly why 
that is done. So he is a treating doctor, he has every 
right to take the stand, he has every right to testify to 
his treatment, he has every right to testify to his 
prognosis. He can't testify to departures without notice, 
but he has every right to testify to proximate cause and it 
is subject to cross-examination, that's why it is done.

THE COURT: Okay.
MS. AVILES: Thank you.
MR. ABEND: Thank you, your Honor.
(A luncheon recess was taken.)
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Sugden, 35 NY2d 453 and People v Stone, 35 NY2d 69, 
essentially for the same reasons that I just outlined. So 
you have an exception to the ruling.

That doesn't limit her from coming up and 
testifying I can't do this, et cetera, et cetera. That is 
totally different.

1 1AFTERNOON
THE COURT: Okay. Very quickly, does anybody 

have anything else to add before I make my ruling?
MS. AVILES: Yes, your Honor. In reviewing the 

plaintiff's 3101(d) there was no mention at all this 
witness was going to testify to the aspect of damages and 
ability to work in the future, past, present. There is 
nothing in there.

2 2
3 3
4 4
5 5
6 6
7 7 MR. ABEND: Your Honor?

THE COURT: Yes.
MR. ABEND: I would like to be able to ask the 

witness if he has ever treated a home health aide before in 
his practice.

8 8
9 THE COURT: Okay. So just so that I am sure as 

to the offer of proof because we did have an objection, I 
don't know if it was midway through the question, but your 
intention is to ask him whether or not based upon what she 
testified to her physical condition it is consistent with 
what happened to her as it is a cause of what happened to 
her?

9
10 10
11 11
12 12 THE COURT: It's still, without — even if he 

were to say yes to that, you can't connect his opinion to 
her. That is the problem here. You have nothing —

MR. ABEND: I believe, your Honor, one of the 
criteria that you mentioned in the list of criteria to 
allow an expert to offer their opinion in a case, one of 
them was based upon facts in evidence.

THE COURT: Yes, difference, evidentiary facts 
in evidence. Her getting on the witness stand — because I 
already checked this as well. Her getting on the witness 
stand and saying that I can't do X, Y, Z is not an 
evidentiary fact upon which an expert can give an expert 
opinioru

13 13
14 14
15 15
16 16MR. ABEND: No. I am trying to get testimony 

from this witness as an expert physician that based upon 
the injuries that she sustained as a result of the 
malpractice that she's unable to perform the job functions 
that she did as a home health aide, which included lifting 
and things of that sort.

THE COURT: So based on the argument and my 
research, back to the basics. An expert is allowed to base 
their opinion after Sugden, S-U-G-D-E-N, on four factors;
one is a fact person known to the expert; two, is facts

17 17
18 18
19 19
20 20
21 21

22
23 23
24 24
25 25 Now, if you gave him the white blood count and
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an assumption, if you gave him a fact such as that, that is 
different, but her testimony doesn't quaiify as an 
evidentiary fact under these circumstances. I did check 
that. I'm sorry, you have an exception.

MR. ABEND: Understood.
THE COURT: Let's get started.
Doctor, come on up. You are stiii under oath.

THE WITNESS: Yes, your Honor.
(Whereupon, the jury entered the courtroom.) 
COURT CLERK: Please have a seat everyone. 

Thank you. Please be seated. Court is reconvened. 
Afternoon, your Honor.

THE COURT: Good afternoon, George. Thank you.

1 1 A. Yes.
Q. And from time to time you have been asked, not just 

in court but before you get to court whether or not you think a 
case has merit, true?

A. Yes.
Q. And in every case that a lawyer comes to you and asks 

you for your opinion, do you always come to court and tell that 
lawyer that the case has merit?

MR. LYDDANE: Objection.

MS. AVILES: Objection.
THE COURT: Sustained.

2 2
3 3

4
5 5
6 6
7 7
8 8
9 9

10 10
11 11
12 12 MR. ABEND: Nothing further. Thank you. 

THE COURT: I think that's for rebuttal, if we13 13
14 14Okay, Mr. Abend. get there.
15 15MR. ABEND: Thank you, your Honor. 

THE COURT: You are welcome, sir.
Cross-examination, Mr. Lyddane.
MR. LYDDANE: Thank you, your Honor.16 16

17 17DIRECT EXAMINATION 
BY MR. ABEND: (Cont'g)

Q. Welcome back. Dr. Mayer, have you ever treated any 
patients in the course of your career as a physician practicing 
medicine for over 40 years that were employed as home heaith 
aides?

CROSS-EXAMINATION 
BY MR. LYDDANE:

Q. So in your adult life you have earned part of your 
living as a surgeon, part of it as an expert witness for 
attorneys suing healthcare workers, and part of it as an 
attorney who also sues healthcare workers; is that correct?

A. There are other ways I have earned a living as well

18 18
19 19
20 20
21 21
22 22
23 A. Yes.

Q. And, doctor, can you tell the jury based upon the 
injuries that Joselin Medina sustained as a result of the

23
24 24 but —
25 Q. I am not trying to be exclusive but you have had25

jdk jdk
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malpractice, do you have any opinion regarding how those 
injuries might affect Joselin Medina to perform her duties as a 
home health aide?

Dr. Mayer - By PItf - Cross
those three hats at various times in the last five or ten years 
anyway, right?

A. Yes, sir.

Q. Have you also participated in programs for attorneys 
directed towards effective use of medical expert testimony in 
court?

1 1
2 2
3 3
4 MS. AVILES: Judge, didn't we just have a ruling 4
5 on this? 5
6 THE COURT: In that form, yes, sustained.

Q. Well, doctor, do you have an opinion within a 
reasonable degree of medical certainty regarding whether or not 
the surgeries that Joselin Medina sustained following the June 
6th surgery by Dr. Wodicka would affect her abdomen in any way?

A. Yes.

Q. Can you explain to the jury how would those surgeries 
affect her abdomen, please?

She would have a weakening of the abdominal wall from 
the multiple incisions and from the incisional hernia repair 
that was done in March of 2012, so she would be at risk for 
further weakening, further hernias, abdominal pain from 
adhesions, and she would find it difficult in my opinion or 
actually would be contraindicated to lift anything over 20 
pounds for risk of ripping the incision open again and getting 
another hernia.

Q. Doctor, when you got involved in this case - 
withdrawn.

6
7 7 A. I have not.

Q. You have not, not in December, in September of 2012, 
you didn't participate in a three part program for the Suffolk 
County Bar Association?

A. I did. I forgot that. You are correct, sir.
Q. You did?

Yes.

Q. Now, you never rendered any medical treatment to Ms. 
Medina and you never represented her as an attorney, right?

A. No.

Q. So you never met her before today probably, right?
A. True.
Q. Never examined her, right?

8 8
9 9

10 10
11 11
12 12
13 13 A.
14 A. 14
15 15
16 16
17 17
18 18
19 19
20 20 A. No.
21 21 Q. Never derived any opinion on the basis of evaluation 

of the patient as to why she might have had pain at any given 
time, correct?

22
23 23
24 You have offered opinions before in court, we have 24 A iites^AistTbeumedicaij^ecords,

Q. Okay, and you are capable of examining people and25 established that, correct? 25
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determining whether they are able to work in any given type of 
occupation, right?

Yes.

Q. You never did that for this patient, right?

------------------------------ DrriVtayer^y^ttf-^^-^rcrss----------------------------

apparent to the observer and that all happened before the end of 
the surgery and was there to be seen. Is that right?

A. Yes.

Q. Now, you don't have to be number one in your medical 
school class to see a one centimeter hole In the sigmoid colon 
leaking fecal matter and air, do you?

No. Anyone could see it who —

Q. Anyone could see it?
A. If they looked.
Q. Anyone who Is looking at the monitor could see that? 

Even If they are a medical student they could see it, right?

If the camera was aimed at the area, yes.
Q. Right. So your opinion that this hole was in the 

bowel on June 3, 2011 was based upon the records of treatment 
that you reviewed and the deposition of one participant in that 
surgery and that's Dr. David, right?

A. Dm — and the pathology report and the subsequent Dr. 
Wodicka's op note and observations, yes.

Q. But the pathology report is from June 6th, right?
Yes.

Q. Dr. Wodicka didn't see the patient until June 6th,

1 1
2 2
3 A. 3

4
A. 5No.o

6 Q. And your relationship here is with Mr. Abend who 
asked you to be the expert witness for his case, right?

Well, the Siegel and Connerty firm asked me to.

Q. Another law firm, but with regard to this trial, your 
relationship is with the attorney, not with Ms. Medina, right?

A. Yes.

Q. You agree that there is a lot of information that 
gets transmitted in the course of medical care by the doctors 
and the nurses in terms of what they saw, what they felt, what 
they heard, much beyond what is in the medical records; isn't 
that right?

6
7 7 A.
8 A. 8
9 9

10 10
11 11
12 12 A.
13 13
14 14
15 15
16 16
17 A. 17I think the medical records have the important or 

pertinent information, not all the information, of course.
Q. Okay. Certainly we don't know what the doctors and 

nurses saw other than what information was recorded in the 
medical records, right?

A. Yes. Or the depositions of various doctors, yes.

Q. Right, so if you are going to be asked to determine 
whether a patient has a surgical abdomen that is something that 
a surgeon has to go and look at the patient and examine the

18 18
19 19
20 20 A.
21 21
22 22 right?
23 A. Yes.

Q. I'm talking about the hole in the bowel on June the 
third, the only information you have about June 3rd is in the

23
24 24
25 25
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patient and make that determination in the course of a treating 
consultation. You don't make that decision over the telephone, 
do you?

Dr. Mayer - By PItf - Cross 
Good Samaritan Hospital record, right?

Yes.

Q. And the deposition and testimony of Dr. David,

1 1
2 2 A.
3 3
4 A. 4 correct?You shouldn't, no.

Q. Okay. All right. So what you are saying to this 
jury is that all the people who saw and examined Ms. Medina, 
they all got it wrong because she had a surgical abdomen all the 
way through here, and you know that she had a surgical abdomen 
but all the people who examined her and looked at her and spoke 
to her, they didn't know; is that your testimony?

No, I don't think that's my testimony.

Q. You don't have to be the first one in your class at 
medical school to diagnose a rigid surgical abdomen, do you?

I would say no.
Q. Okay. In fact, when this patient came to the 

emergency room one of the remarkable things about her was that 
she had no abdominal rigidity, correct?

Was not a rigid abdomen when she first presented.
Q. Okay. Now, you have expressed opinions about what 

you think happened at the time of surgery on June the third, 
right?

5 5 MR. ABEND: Objection, your Honor. The 
pathology report is from the surgery of June 3rd, they 
removed tissue on June 3rd, so it's not correct.

THE COURT: Well, if you had it, you could say

6 6
7 7
8 8
9 9 you had it.

Q. That's not the pathology report you were talking 
about though, is it?

10 10
11 A. 11
12 12 THE WITNESS: Your Honor — well, I was talking 

about the pathology report from June 6th.

Q. Right. So then we can do away with that objection.

13 13
14 A. 14
15 15 right?
16 16 A. Well, it's not my place to rule on an objection.

Q. Okay, but the fact is that you were talking about Dr. 
Wodicka and a pathology report that only came into existence on 
June 6th, right?

A. Yes.
Q. With regard to what was there on June 3rd, the only 

information that you had to come to an opinion was the Good 
Samaritan record of what happened on June 3rd and the testimony 
of Dr. David; am I correct?----------------------------------------------------------

Well, no —

17 17
18 A. 18
19 19
20 20
21 21

A. Based on the records, yes.

Q. And your opinion is that there was a complication at 
the surgepy and during that surgical procedure there was a one

25 centimeter hole in the side of the sigmoid colon which was most

22

23z3
24 24

A.25
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18 of 64 sheets



419417
Dr. Mayer - Byntf^^^^tTross

MR. LYDDANE: Could I have it read back? 
(The last question was read back by the

Dr, Mayer - By PItf - Cross

MR. ABEND: Objection, your Honor, because the 
June 6th pathology report gives the witness information 
about what took place in the surgery on June 3rd, so it is 
not fair to ask that question in that way.

THE COURT: You could do that on re-direct.
Q. Did you have any information about what happened on 

June 3rd other than what was in Dr. David's testimony and the 
records of the treatment on June 3rd? Did you have anything?

A. Yes.
Q. You are saying now the pathology report on the sixth 

is what you were talking about, right?

A. Well, I had that, I had the chronology and timing of 
her symptoms, and I had Dr. Wodicka's observations of the fibrin 
at the time of his surgery that dates it back to the third as to 
a through and through hole.

Q. Am I correct in saying that with regard to the 
contemporaneous treatment in the operating room on June 3rd, the 
only thing you had is the Good Samaritan Hospital record and the 
testimony of Dr. David; is that correct?

A. I am not sure how to answer that because the other 
evidence also gives me information.

Q. Contemporaneous means on June 3rd the only 
information is what is in the chart and what is in Dr. David's 
testimony; am I correct?

A. Well, even that is not contemporaneous because Dr.

11
22
33 reporter.)

Q. Is that right?
A. No, I disagree with that.
Q. The anesthesiologist said there was no complication 

at the time of surgery, right?
A. Urn ” I don't know what that means. I can't answer

4
55
66
77
88
9 that.9

10 Q. Do you know that that happened?

A. I wasn't aware of that.
Q. Okay. Did you know that the surgeon said there was 

no complication at the time of surgery?
MR. ABEND: You mean Dr. David?

MR. LYDDANE: Correct.
A. Urn — I don't know what you are referring to.
Q. You certainly know that in his deposition and in his 

testimony he denied that there was a perforation of the bowel in 
the sigmoid when he looked at the bowel on June 3rd, correct?

MR. ABEND: Objection. There is no testimony 
that Dr. David ever looked at the bowel during the course 
of the surgery on June 3rd. It is not in this case.
Q. So is it your assumption that Dr. David never looked 

at the bowel, never looked at the sigmoid colon at any time 
during this surgery?

10
1111
1212
1313
1414
1515
1616
1717
1818
1919
2020
2121
2222
2323
2424
2525
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David's testimony is after the fact so I -

Q. Dr. David's testimony as to what happened on June 3rd 
is one of the pieces of information you have about what happened 
on June 3rd, right?

A. It's one of the pieces, yes.
Q. The chart is one of the things that you have that 

tells you what happened on June 3rd, right?
A. Yes.
Q. Okay. And in the record and in the testimony it says 

that she didn't have a perforation at that time, right?
A. Well, the operative note doesn't mention even looking 

at the bowel let alone no perforation.
MR. LYDDANE: I move to strike that as not

responsive to the question.
THE COURT: That is a yes or no question.

Q. My question calls for a yes or no answer and you know 
very well how to answer a yes or no question because you have a 
lot of experience testifying; isn't that right?

A. Yes.
Q. Okay. When I ask you a question, you could answer me 

yes or no, or you can tell me that you can't answer it yes or no 
and then I will let you answer it any way you want, okay?

Yes.
Atfrtgbt. So you wantto hear the question again?

A. Yes, please.

1 A. Yes.

Q. That is your assumption?

A. Yes. Well, that is what he testified he couldn't 
tell the jury that —

Q. Let's not talk about what he testified to because 
there is a different recollection about what he testified to, 
okay. So let's talk about what you assumed to be true in coming 
to your opinion.

1
22
33

4 4
55
66
77
88

9 9 You assumed that Dr. David never looked at the 
sigmoid colon, even the most obvious portion of the sigmoid 
colon that was facing the surgical field at any time during this 
procedure; is that correct?

A. Yes.
Q. Did you remember that in his deposition he said he 

initially couldn't see the sigmoid colon until he removed the 
adhesion and then he could see the sigmoid colon. Do you 
remember that?

A. Yes.
Q. Okay, so he did see the sigmoid colon, didn't he?

A. Not the area of perforation.

Q. So you were wrong?
MR. ABEND: Excuse me, your Honor —
THE COURT: Wait. Just say objection. Finish

1010
1111
1212
1313
1414
1515
1616
1717
1818
1919
2020

21 21
22
2323 A.

your answer.
Dr. David told this jury in the transcript that he25 A.25
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Q. Okay. And the assistant in order to assist has to 
iook at the monitor as weii; isn't that right?

A. Yes.
Q. You don't know who the assistant was?
A. I knew it, it siipped my mind. If I couid see the 

operative note to refresh my memory.
Q. I'il refresh your recoiiection. Do you remember the 

name Fomitcheva?
A. That sounds right, yes.
Q. Who is Fomitcheva?
A. I can't answer that.
Q. Maie, female, doctor, resident, scrub tech or nurse?
A. I don't know.
Q. So you don't know who the assistant was and you 

certainly don't know what the assistant saw, right?
A. That's true.
Q. The most obvious portion of the sigmoid colon is 

something that is visible from the surgical field and visible 
through the laparoscope, correct?

A. It is not in the surgical field, it is to the left.
Q. I am not saying it is in the surgical field, I am 

saying it's visible from looking at the surgical field, it is in 
the periphery but it is still visible, correct?

A. It should be, yes.
Q. Do you know that there were photographs taken that

Dr. Mayer - By PItf - Cross
couldn't be sure he ever looked at the area of the perforation, 
so I am just going by what he said.

Q. Okay. Does that mean he didn't see the colon, or 
does that mean he wasn't sure that he saw the area of the 
perforation even though that was the side that was up? Doesn't 
mean he didn't see the colon, does it?

A. He may have seen insignificant parts of the colon but 
not the key, not the sigmoid colon where it was perforated.

Q. But not the most obvious part of the colon facing him 
when he saw it on June 6th. He said it was very obvious to him 
that there is a one centimeter hole in the colon that wasn't 
there before?

A. Yes.
Q. You remember that?
A. I remember that.
Q. Okay. If it wasn't there before that means he did 

look there before, doesn't it?

11
22
33
4
55
66
77
88
99

1010
1111
1212
1313
1414
1515
1616
1717
1818 MR. ABEND: Wait. Objection, your Honor. It is 

mischaracterizing the testimony.
THE COURT: It is also the form is bad as to

1919
2020
2121 what he meant.

Q. Do you know whether Dr. David looked at the sigmoid 
colon or not?

A. I'm going by what he told this jury that he didn't.
Q. I'm not asking what you are going by. It is a yes or

2222
2323
2424
2525
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showed part of the sigmoid colon in this case?

A. Yes, but they were way down in the pelvis, they 
weren't of the area that was injured.

Q. So when you say that nobody saw the sigmoid colon, 
the sigmoid colon is shown on the photographs; isn't that right?

A. I said they didn't see the area of perforation.
Q. No, no, you said they didn't see the sigmoid colon if 

I am correct.

Dr. Mayer - By PItf - Cross
no, or I can't answer yes or no. Do you know of your own 
knowledge whether Dr. David looked at the sigmoid colon?

A. Yes. He did not look at the colon.
Q. He did not look at the colon?
A. Correct.
Q. Who else was in the operating room looking at that 

monitor, who else was in there?
A. There was an assistant.
Q. Who was the assistant?
A. It may have been the resident.
Q. May have been?
A. I would have to refresh my memory.
Q. Wait. If you have an assistant in a laparoscopic 

surgery, do they have to be a doctor?
A. No, it can be a nurse or something.
Q. It can be a nurse or technician, right?
A. I would have to refresh my memory who the assistant

11
22
33
44
55
66
77
88

A.9 No. I said they may have seen other insignificant9
10 10 parts I said.

Q. So they saw the insignificant parts of the sigmoid 
colon, but they didn't see the most obvious aspect of the 
sigmoid colon where the perforation was found; is that your 
testimony?

A. That is Dr. David's testimony.
Q. Oh, so you looked past all the obvious areas of the 

sigmoid and don't see those, but you see the not obvious areas; 
is that your testimony?

A. He had the scope way down in the pelvis beyond the

1111
1212
1313

14 14
15 15
16 16

1717
18 18was.

Q. So it could be a nurse, could be a technician, could 
be a resident, and all of that would qualify to satisfy the 
standard of care for the treatment of the patient, right?

A. Yes.
Q. And if they had an attending laparoscopic surgeon who 

was assisting, that exceeds the standard of care, doesn't it?
A. I would agree with that.

1919
2020 injury.

Q. He had his scope way down in the pelvis. Where do 
22 you get that from?

A. The pictures that were done intraoperatively.
The pictures that were done intraoperativelywtfere

25 photographs that were taken at a given point in time, right.

21 21

2323

25
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Q. His independent obligation relates to patient safety, 
doesn't it?

A. Yes.
Q. And if he sees something that is not safe for the 

patient he is obligated to say something, right?

A. Sure.
Q. Okay.
A. Yes.
Q. Do you know what Dr. Tomaselli was able to see during 

the procedure?

Dr. Mayer - By PItf - Cross

eight different points in time, right?
A. Yes.
Q. That doesn't mean the scope was always in the 

position where the photographs were taken, does it?
A. That's true.

Q. So what did Dr. Fomitcheva see when she did the 
assistance, did she not see the sigmoid colon?

MR. ABEND: Objection, your Honor.
THE COURT: Foundation.

Q. Who was the anesthesiologist in the operating room?
A. I don't remember the name.

Q. So if you don't remember the name, the name probably 
didn't mean anything to you; is that right?

A. Not necessarily but —
Q. Do you know who Thomas Tomaselli is?
A. I do not.
Q. So you don't know whether he was the 

anesthesiologist, right?
A. I would have to look at the record.
Q. Let's assume that Thomas Tomaselli was the 

anesthesiologist, right?
A. Okay.
Q. Some anesthesiologists don't have any practice 

outside of the operating room, right?

A. Yes.

11
22
33
4
55
66
77
88
99

1010
11 MR. ABEND: Same objection, your Honor.11

A.1212 No.
13 THE COURT: It's a yes or no. He said no.

Were there nurses in the room?

Yes.
How many?
I thought there were two, but I would have to check. 
Do you know their names?

13
14 Q.14
15 A.15
16 Q.16
17 A.17
18 Q.18
19 A.19 No.
20 Q. Do you know anything about their experience?

A. I do not.
Q. Are there dedicated laparoscopic nurses that spend 

all day every day treating laparoscopic patients in the 
operating room?

A. Generally no, but I don't know that day at Good Sam

20
2121
2222
2323
2424
2525
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Q. So that means that they are in an operating room all 

day, every day, case after case after case until the day is over 
and then they go home and they come back and they do it again, 
right? ,

11 whether that is true or not.
Q. So some laparoscopic nurses have three years of 

experience and some have 30 years of experience, right?
A. Yes.

Q. You don't know anything about these nurses, do you?
A. No. They weren't deposed so I have no information 

about them.

Q. Right, and you don't know what they saw through the 
laparoscopic instrument that was projected on the monitor in the 
operating room, right?

A. That's true.
Q. How many monitors were there in the operating room?

A. There is generally two. I would have to check to see 
if the customary number was present.

Q. Don't you know from Dr. David's testimony that there 
were more than two?

A. That might have been the case.
Q. Okay. You didn't read that part of his testimony?
A. I read it. I don't recall exactly how many monitors 

were present.
Q. Do you know how many people were in the position to 

look at the monitor and see what was going on in the surgical 
field?

2 2

3 3

4 4
A. Yes.
Q. A lot of anesthesiologists have more experience 

looking at laparoscopic monitors than some of the surgeons do 
because they spend more time doing it; isn't that right?

A. No.
Q. Okay. What was Dr. Tomaselli's experience in 

laparoscopic surgery and watching what was going on in the 
monitor in the darkened room where the procedure was going on? 
What was his experience?

55
6 6

7 7
8 8
9 9

10 10
11 11
12 12
13 13
14 14MR. ABEND: Objection, your Honor.

THE COURT: Do you have anything to base that15 15
16 16on?
17 17THE WITNESS: I don't.

THE COURT: He can't answer it.
Q. He is a medical doctor — if he was the 

anesthesiologist at the procedure he is a medical doctor with an 
independent obligation to the patient; isn't that right?

A. To do anesthesia, not the surgery.

Q. Okay. So his independent — he does have an
independent obligation to the patient though, right?-----------------

A. Of course.

18 18
19 19
20 20
21 21

22

23 23
7^7 That is only the responsibility of the surgeon and

25 25 the assistant.
jdkjdk
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Q. I am not asking about responsibility. I am asking do 
you know a number, and you either know the number or you don't 
know the number, and you can answer that question, okay?

A. I don't know the number.
Q. Okay. Do you know where the anesthesiologist was 

looking at the conclusion of the surgery and the minutes before 
the camera was removed from the abdomen?

A. I'm sorry, where he was looking?
Q. Yes.

A. No.
Q. Do you know what size the monitors were in the 

operating room?

A. I do not.
Q. Do you know what kind of definition they displayed?
A. I mean, it is routine to have high definition 

monitors. I don't know the exact size, they can vary.
Q. Would you assume that all of the operating team in 

that operating room were motivated to give this patient a good 
result?

1 A. Well, that's true.
Q. That's one thing. Also this is a cancer operation 

that they are doing, they are sampling fluid and sampling the 
ovaries for cancer, and if they can look around and if they see 
a cancer implant or something else to biopsy, it is very 
important for them to do that because they could save the 
patient's life; isn't that right?

A. No, it was not a cancer operation.
Q. It was not a cancer operation, okay.

So why did they send the specimens of the ovary to 
the pathologist, and why did they evacuate 300 cc's of fluid and 
send that to the cytologist to study whether it was malignant or 
not?

1
22
33
4

55
66
77
88
99

1010
1111
1212
1313
14 A. Because the ovaries were left in at the time of the 

hysterectomy, which is unusual, so you have to biopsy and follow 
them and if you have a scope in you are obligated to do that.

Q. So there was no concern about malignancy before this 
happened?

A. Well, it's more of a routine biopsy. It was an 
operation for pelvic pain.

Q. Wait a minute. Walt. Did they do cancer markers on 
this patient before she was operated on?

A. Yes.
Q. Okay. Did they do cancer markers because they were 

looking for antigens that may spell cancer?

14
1515
1616
1717
1818
1919
2020 A. Yes.

21 21MR. ABEND: Objection, your Honor.
THE COURT: Overruled. He said yes. Overruled. 

Q. And can you assume that if anybody saw signs of a 
serious complication they would say something?

A. Yes, I would assume so.

22 22

23 23

24 24

25 25
jdkjdk
432430

Dr. Mayer - By PItf - CrossDr. Mayer - By PItf - Cross 
Q. Right. Certainly a perforation that is one 

2 centimeter in size is a serious complication, right?
A. Yes, but you have to look in order to say something.
Q. Okay.

A. Or see it in order to say something.
Q. You have to look, right?
A. Yes, sir.
Q. And you do know from Dr. David's testimony that he 

9 did look; isn't that right?
A. I know just the opposite from his testimony.
Q. You know just the opposite? Wait a minute, in the 

context of laparoscopic surgery, at the conclusion of the 
surgical procedure, is it not invariably the standard of care to 
inspect the organs before withdrawing the camera?

A. Yes.
Q. Okay. So that is the invariable standard, right?

A. Well — that's the standard of care. It is not
18 invariable that every doctor does it, but they should do it. It

19 is standard of care.
Q. They should do it?
A. Otherwise you risk —
Q. And they should do it because if there is blood or 

23 fluid or anything else like that and they can evacuate it and 
^4—they can give the patient a much more comfortable postoperative

25 course; is that true?

1 1 A. Yes.
Q. Did they sample the ovaries and send the ovaries to 

the pathologist to study under the microscope because they 
wanted to see what the tissue of the ovary looked like?

A. Yes.
Q. Is that because there might be cancer in those

2

33
4 4

5 5

6 6

7 7 ovaries?

8 8 A. A remote chance, but yes.
Q. Okay. And with regard to the fluid, they took the 

fluid and they sent it to a cytologist, a separate person in the 
pathology department to spin it down and get the cells out of 
the fluid and study those under the microscope to find out if 
they showed that there was cancer, right?

A. Yes.
Q. Okay. So they collected all the fluid that was 

within that cyst and sent it for study and they sampled both 
ovaries and sent that for study, right?

A. They did.
Q. And you are going to tell the jury that in the 

context of that kind of operation, they weren't curious enough 
to look around and see if there was any other sign of cancer 
that should be sampled and sent to the pathologist; is that your 
testimony?

9
10 10

1111
12 12
13 13
14 14
15 15
16 16
17 17

18
19

20 20

2191

22

23
A7 ISt07

25 Q. Okay, good.
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The fact is that once you got this iaparoscope in you 
can see a iot about the organs that you can't see from the 
outside, right?

A. Yes.
Q. So it is kind of an opportunity to take a iook around 

and see if the patient maybe even has some other disease; isn't 
that right?

A. Yes.
Q. Okay. So there is no reason in the — and with 

regard to looking around and irrigating and putting fluid in and 
taking fluid out, we know that he had the capacity to do that, 
right?

Q. The photographs show there is no blood on those 
organs, right?

A. Yes.
Q. And it shows that there is -- and there was no 

escaping of air in the fluid, right?
A. Well, they don't know because the fluid is sucked

11
22
33
4
55
66
7 out.7

MR. ABEND; Objection. Can the witness be 
permitted to finish his answer?

THE COURT: They don't know.
A. They were taken after the fluid was removed so I 

can't comment on that.
Q. All right. Do you know how deep the fluid was in the 

abdomen and how much of the organs were covered with fluid?
A. I think he used the words "copiously irrigated" so 

you would think hundreds of cc's, but I don't know the exact 
number.

88
99

1010
1111
1212
1313 A. He had the capacity, but he didn't do it.

Q. Okay. He took out 300 cc's of fluid and sent it to 
the cytologist, right?

A. Yes.
Q. He uses the same instrument for that that you use to 

irrigate and suction at the conclusion of the procedure, right?
A. Yes.
Q. You do know that there was — when he removed the 

fluid, the fluid was described as bloody fluid, right?
A. Yes.
Q. There is no bloody fluid in those pictures at the 

end, is there?
A. No. I thought the fluid had been removed by then.

1414
1515
1616
1717

Q. But don't you agree that in the usual process of 
irrigating and suctioning and inspecting the organs you are 
going to be able to see this part of the sigmoid colon that is 
the most obvious part of the sigmoid colon in the patient's 
abdomen? You agree with that, don't you?

A. Only if you look, and he didn't look.
Q. Only if you look, and he didn't look. You know he 

didn't look?

1818
1919
2020
2121
2222
2323
2424
2525
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A. He said so himself. He told the jury that he 

couldn't tell when he looked.
Q. That's what he told the jury that he didn't look?
A. I read the transcript last night.
Q. Okay. All right. And Dr. Fomitcheva, she didn't 

look either, right?
A. I don't know anything — she had no deposition. I 

can't comment on that.
Q. Do you know whether she was a trained laparoscopic

Dr. Mayer - By PItf - Cross
Q. Okay, so the fluid was removed by suction; isn't that 11

22 right?
A. Yes.
Q. And if it doesn't remove all the blood the first time 

you could put in irrigants and you can suck it out again, right?
A. I believe he did that, yes.
Q. Okay, you believe he did that.

And then with regard to the inspection of the organs 
at the conclusion, the inspection of the organs comes after that 
suction and irrigation because that's what cleans everything up 
so that you can see if there is any problem in there, right?

A. Yes.
Q. Okay. And with regard to this case there was no 

escape of air seen, right?
A. Correct.
Q. There was no escape of bile seen, right?
A. Yes.
Q. There was no escape of blood seen, right?
A. Well, in the fluid, yes.
Q. In the fluid, right. Or in the abdomen after the 

fluid was evacuated and it was photographed, right?
A. Well, the mid sigmoid was not photographed.
Q. Okay. The photographs show that there is no bile.

33
44
55

6 6
77
88
99

10 10 surgeon?
A. I don't know.
Q. But she as the assistant at the procedure, you said 

that she has the obligation to watch the whole procedure on the 
monitor, right?

A. Yes.
Q. So if Dr. David gets to the end of the procedure and 

there is a step that is required in every laparoscopic surgery 
to make sure that you check all the organs and that are in the 
position to be damaged and see that you didn't damage one, he 
could have forgotten that, right? That's what you are saying, 
right?

1111
1212
1313

14 14
15 15

1616
1717

18 18
19 19
20 20

2121
A. Well — I am just saying he didn't look. You can 

23 form your own conclusion.
------ Or. For one reason or another+^e didn't look. He forgot,

25 he was too busy, or he was going to his golf game. Whatever it

22
23

rorrectr
A. True.25
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gonna point out to the doctor that there is a one centimeter 
hoie if they see it, right?

A. I didn't say that. It is the roie of the surgeons to 
do the inspection and find the injury, not a nurse or an 
anesthesioiogist. They are running around the room doing many 
other tasks.

Q. They are running around the room doing many other

Dr. Mayer - By PltN^Cro^
was, he didn't iook. Dr. Tomaseili, who has an independent 
obiigation to the patient didn't iook either; is that right?

A. I don't know anything about what she did.

Q. You don't know anything about Dr. Tomaseili, but what 
you do know is that Dr. Tomaseili didn't say hey. Dr. David, we 
have got to inspect the organs because you are forgetting to do 
it. That didn't happen, did it?

I have no idea.
Q. You have no idea. What about these laparoscopic 

nurses that are in the room, they know that there is a step at 
the end of the procedure where after you have suctioned 
everything out you inspect the organs, don't they?

A. Probably not. That is not something they are trained

11
22
33
4
5b
66
77
8A. tasks?8

A.99 Yes.
Q. On what basis do you say that? Is there something in 

the record that says somebody was in the room doing other tasks?

A. Well the circulating nurse is moving around the room 
doing things —

Q. I am not asking about the circulating nurse right

1010
1111
1212
1313
1414 in.
1515 Q. Probably not. So you are telling the jury that you 

work with laparoscopic nurses over the course of your career and 
they don't know that there is a step at the end of the procedure 
where you are supposed to check all the organs and make sure 
something hasn't been damaged in the course of the surgery? 
They don't know that?

A. Generally not. They are there for the equipment, 
they don't tell us how to do the surgery.

Q. They don't look at the monitor?
Occasionally.

Q. They don't suggest to you that you should do

now.
A. The anesthesiologist is administering anesthesia and 

watching the monitors. The scrub nurse is managing the 
equipment. They are not primarily watching what the 
laparoscopic surgeon is doing. That is not their job.

Q. They are not primarily watching. They have got their 
own obligations, right?

A. Not to advise the surgeon how to do the surgery, 
that's not their job.

Q. Nobody is asking you to say that they advised the 
surgeon how to do the surgery.

1616
1717
1818
1919
2020
2121
2222
2323
24A.24
2525
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Dr. Mayer - By PItf - CrossDr. Mayer - By PItf - Cross 
something when they think you should do it? 1 A. Okay.

Q. We are talking about a specific moment in time, just 
before this camera is removed. It is the obligation of the 
surgeon to look at the organs and make sure that they are okay 
before he removes that camera because nobody is going to be able 
to see those organs again after he removes that camera, right?

Yes.
Q. Okay. Tell us what the scrub nurse was doing in that 

minute or so of time when the inspection of the organs was 
supposed to be going on? You don't know, am I correct?

A. I don't know what she was doing at that moment.

Q. Okay, you don't know. With regard to the circulating 
nurse, the answer is the same, right?

Yes.
Q. With regard to the anesthesiologist, the answer is 

the same, right?
Yes.

Q. With regard to the medical students and residents and 
whoever else was in the room, they all may have been looking to 
see because they were curious to see and wanted to help the 
doctor and wanted to safeguard the patient by looking at this 
inspection of the organs, right?

A. It is not something they would do. It is the role of 
the^operating surgeon to do it. That is his responsibility^---------------

Q. So the operating surgeon — granted the operating

1
2A.2 No.
3Q. They don't call something to your attention when they 

4 think the patient is being put into danger?
A. Well, that's a whole nother story.
Q. Okay, well, if the patient's abdomen is not being

7 checked for damage at the conclusion of the surgery and every

8 other procedure that they have ever seen has a doctor looking
9 around to see if there is any damage to any of the other organs,

10 doesn't that occur to the nurse, even though she's not top in
11 her medical school, that something is being left out here and
12 maybe I better say something to the surgeon to check the organs

13 or find out why he is not doing that?
A. I wouldn't think that is something they would do.
Q. You wouldn't think so, but you don't know who these

16 nurses are, right?
A. It would vary from nurse to nurse.

Q. You don't know how dedicated these nurses were to 
19 patient safety; is that right?

A. Well, that's not what I said.
Q. I didn't ask you if that's what you said. Do you 

know how dedicated these nurses were to patient safety?
A. I think all nurses are dedicated to patient safety.
Q; Okay, so all nurses are dedicated to patient safety.

25 You already told us that any nurse or any person in this room is

3
4
55
66
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Q. Does patient safety require that somebody look at the 
organs before the camera is withdrawn?

A. Yes.
Q. Does she have that obligation?

Urn — it's ambiguous.
Q. It's ambiguous?

Because —
Q. So she doesn't have any obligation -- 
A. Well -

-------------------------------DrrH\/layer-“By”Pltf--6ross--------------------------
surgeon has the responsibility to do it. I'm asking you if 
everybody else In that room has obligations for patient safety. 
One of their obligations is to make sure that this patient gets 
the same kind of laparoscopic evaluation that all the other 
patients that they have seen have gotten; am I correct?

A. I don't think that's their role.
Q. You don't think that's their role, and you don't 

think they wouid do it? You don't think they would exceed their 
role and say to Dr. David, hey, you are forgetting a step. It is 
very important, we have seen in every other laparoscopic 
surgery; is that right?

A. No, that's not the duty of a nurse or an 
anesthesiologist.

Q. I am not saying it is the duty of the nurse, I am 
saying that peopie go beyond their duty if they think something 
dangerous is being done, correct?

It may or may not.

Q. It may or may not, but you don't know any of these 
people so you don't know to what extent they would go beyond 
their duty in terms of guaranteeing the patient's safety and the 
good outcome for the doctor and the good outcome for their 
hospital that is in a very competitive environment with other 
hospitals, right?

1 1
22

3 3
4

A.5o
6 6

A.7 7
8 8

9 9
10 10 COURT REPORTER: You can't both talk at the same

11 11 time.
Q. There is a step that is required of the patient 

safety and that is the obligation before the camera is 
withdrawn?

A. Yes.
Q. She has an obligation to patient safety, correct?
A. Yes.
Q. Her obligation to patient safety includes and extends 

to making sure that every step according to patient safety is 
given to that patient to help prevent any adverse consequences 
of the surgery, correct?

A. Generally speaking, yes.
Q. So it would be a departure from accepted standards of 

practice for her not to inspect and see that there was damage, 
if there was damage there, correct?

12 12
13 13
14 14
15 15
16 16
17 A. 17
18 18
19 19
20 20
21 21
22 22
23 23
24 A. 24I don't know the nurses or the anesthesiologist.
25 25correct.
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Q. Surgical assistants don't write their observations in 

the chart as a matter of routine, correct?

A. True.
Q. So it is not surprising that Dr. Fomitcheva has no 

note on this patient's chart, right?

A. Correct.
Q. And you didn't have any testimony from anybody of all 

those people in the operating room except Dr. David, right?
A. True.
Q. So you don't know whether there was a one centimeter 

hole in the sigmoid colon that was missed by Dr. Fomitcheva, 
right?

Dr. Mayer - By PItf - Cross 
A. I wouldn't go that far. It is Dr. David's 

responsibility. She's working under his supervision.

Q. She's working under his supervision?
A. Yes. She's the assistant.

Q. Do you know whether she was senior to him or junior

1 1
2 2
3 3
4 4
5 5
6 6 to him?
7 7 A. Doesn't matter, she's the assistant.

Q. She's the assistant so she gets a pass? She doesn't 
have to worry about patient safety and there is no problem there 
because she can just pass the buck off to Dr. David, right?

MR. ABEND; Objection, that mischaracterizes the

8 8
9 9

10 10
11 11
12 12 testimony.
13 A. Well, it's my opinion that there was one that was 13 THE COURT: Sustained as to form.

Q. If she were there by herself she would have that 
obligation?

14 14missed.
15 Q. And she missed it, too, right?

A. Well, I don't think anyone ever looked. I think we 
know that.

Q. If she didn't look then she was obligated to look so 
that would be a departure from accepted practice on her part; 
isn't that right?

15
16 16 MR. ABEND: Meaning if she was the chief
17 17 surgeon?
18 18 MR. LYDDANE: Right.

Q. If Dr. David weren't in the room she would have that 
obligation, right?

A. Yes.
Q. If Dr. David weren't in the room there would be a 

departure from accepted standards of practice for her not to see 
the hole in the bowel; is that right?------------------------------------------

A. Yes.

19 19
20 20
21 A. 21She's just there to assist David so, if the camera is

22

Q. Does she have an independent obligation to the 
patient for patient safety?

A. Yes.

23
24 24
25 25
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Q. And so with regard to her obligation to the patient, 
you don't know whether she felt that she should inspect the 
organs or not, right?

A. I don't know.

Q. Okay. She may have felt that and she may have done 
that, right?

1 1 is that right?
A. In laparoscopy, yes. It is a closed system, you 

don't smell anything.
Q. You don't smell anything because it's a closed

2 2
3 3

4
5 system?o

6 A.6 Yeah, it's all in the abdomen.
Q. But it's not closed if there is a one centimeter hole 

in there, is it?
A. No, it is trapped within the abdomen, within the 

pneumoperitoneum. You don't smell anything.
Q. So you don't smell anything when the gas comes out 

and it has the gas in it; is that right?
A. Weil, the gas doesn't come out until the very end of 

the procedure.
Q. So you can't smell it until the end of the procedure; 

is that right?
A. I don't think you smell it at all, but if you did it 

wouldn't be until the gas was evacuated at the end.

Q. Okay. So then let's — can we assume that whoever 
was in the operating room with Dr. David, whatever level of 
experience, none of them initiated any inspection of the sigmoid 
colon based upon what they saw in the operating room?

MR. ABEND: Same objection, it's been asked and

7 7MR. ABEND: Objection, now we are talking about 
the witness and speculating what somebody else is thinking.

THE COURT: Sustained. He said he didn't know.

Q. May we assume that whoever was in the operating room 
with Dr. David, whatever level of experience they had, none of 
them initiated any inspection of the sigmoid colon based on what 
they saw or smelled in the operating room?

MR. ABEND: Objection to the form of the

8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15question.
16 16THE COURT: Can you answer that?

Nobody inspected the area of injury in the sigmoid 
colon, correct. I don't think anyone smelled anything.

MR. LYDDANE: That is not the answer to my 
question. I move to strike as not responsive.

I thought that was the question.
Q. May we assume that whoever was in the operating room 

with Dr. David, all these people that were in the operating 
room, whatever their level of experience, that none of them 
initiated any inspection of the sigmoid colon based on what they

17 A. 17
18 18
19 19
20 20
21 A. 21
22 22
23 23
24 24 answered.
25 25 THE COURT: It is the same question.

jdk jdk
446 448

Dr. Mayer - By PItf - Cross 
saw or smelled in the operating room?

MR. ABEND: Same objection, your Honor.

THE COURT: What is the objection?
MR. ABEND: Form and foundation.

THE COURT: Do you understand the question now? 
THE WITNESS: I understand it, your Honor.
THE COURT: Can you answer it?

I don't think anyone smelled anything in the

Dr. Mayer - By PItf - Cross 
MR. LYDDANE: No, it is not the same question.1 1

2 2 I took the smell out.

THE COURT: The previous question was with 
regards to any action with regards to the inspection of the 
sigmoid colon. I thought that was the previous question.
He said he couldn't answer it. Maybe I am wrong.

Can you answer the question?
THE WITNESS: Your Honor, I have no knowledge 

one way or the other what any of the nurses or anesthesia 
saw during the procedure, if they saw anything.

Q. But can we assume that regardless of the relationship 
to the patient, if there was a healthcare worker in that 
operating room they would not allow the patient to go with a one 
centimeter hole in the bowel without treatment if they knew 
about it; is that fair to say?

A. If they knew about it, yes.
Q. Okay, all right.

Where there is a delayed perforation of the bowel --
THE WITNESS: Your Honor, I answered improperly. 

I don't know if they have the power to stop the patient 
from leaving the OR, that is the surgeon's responsibility.

Q. Nobody is saying they had to have the power to do 
anything, but they could say something if they thought that 
there was an issue of patient safety, right?

A. Yes.

3 3
4 4
5 5
6 6
7 7
8 A. 8
9 9operating room.

Q. That's not an answer to my question. The question is 
may we assume, so you can say yes, we can assume, no, we can't 
assume and then we will go to the next question, okay?

I can't answer that yes or no. I'm sorry.
Q. You can't answer it yes or no because you don't know 

anything about what they saw or smelled, right?
That's correct.

Q. Okay. But you do agree that if there is a 
perforation of the colon that is one centimeter in greatest 
magnitude that there might be a smell associated with that 
damage, correct?

10 10
11 11
12 12
13 A. 13
14 14
15 15
16 A. 16
17 17
18 18
19 19
20 20
21 A. 21No, not during laparoscopy there is no smell.

Q. Never?
No, never.
Never. Okay. So gas can come out of the bowel and

25 have no smell to it at all and that's the usual expected result;

22
A. 23

24 a 24
25
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Q. And they could have somebody else do something about

Br7d\/fayer=--Byd^tf--Oross-
1 1 five percent, right?

A. Yes.
Q. So up to point five percent, right?

I thought it was lower, significantly lower.

Q. If surgery on June 3rd a portion of the sigmoid next 
to where the surgeon was working sustained a one centimeter 
perforation that would have to be obvious at the time, correct?

A. Only if you look.

Q. Only if you look. When you say only if you look, all 
you have to do is look in that direction because it is right 
there, right?

A. It's ”
Q. You don't have to go hunting underneath something for 

it, do you?

2 it, right? 2
3 A. Yes.

Q. And that is the obligation of the nurses if they see 
something that they think is deficient medical treatment is to 
pass it up their chain of command and have the nursing 
supervisors do something about it, right?

A. Yes.

Q. And nothing like that happened here, right?
A. Not that I know of, no.
Q. Where there is a delayed perforation of the bowel 

after surgery there might not be anything for the participants 
in the surgery to see, right?

A. I don't know what you mean by "delayed perforation".
Q. I mean perforation that doesn't occur until after the 

surgical procedure.
A. You mean from a thermal injury?
Q. I didn't limit it to a thermal injury, did I?
A. Okay. There is always something to see in cases of 

delayed perforation.
Q. That's what you say, okay, but that is not the answer 

to my question and I move to strike it.
Can you answer this question. Where there is a 

delayed perforation of the bowel after surgery, there may not be 
anything for the participants in the surgery to have seen at the

3
4 A.

5o
6 6
7 7
8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15 A. You shouldn't have to, no.

Q. They didn't have to hunt underneath anything on June 
the 6th when they saw it, it was obvious, right there on the top 
of the sigmoid colon, right?

A. That's correct.

Q. And if it was obvious on June the 6th, if it was 
there on June the 3rd, it would have been obvious then too, 
right?

16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23 MR. ABEND: Objection, different surgical 

approaches on June 3rd versus June 6th. You have a 
laparoscopic versus an open procedure.

24 24
25 25
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1 time of surgery. Do you agree or disagree?

A. Disagree.

Q. Okay. In the context of this case have you reviewed 
4 any of the medical literature on colon coagulation syndrome?

I have not.

Q. Have you reviewed any of the literature on delayed 
thermal injury?

A. I am generally familiar with it.
Q. Have you reviewed any of the literature on delayed 

onset enterotomy?

A. I have not this week, but I have looked in the past.

Q. So delayed onset enterotomy means there is a delayed 
13 onset of a hole in the bowel; isn't that right?

A. Well, you make a partial hole in the bowel and it 
becomes full thickness later, but there is always something to 

16 see at the time, if you look.

Q. Okay, we got that part. So have you reviewed any of 
the literature on bowel devascularization injury?

A. I know about it. I didn't review the literature.
Q. Do you agree that delayed perforation of the bowel 

after laparoscopic surgery is a complication of the procedure 
which is known to happen in point five percent of cases in the 

zd larger studies. Do you agree with that?

T^n't, no.-----------------------------------------------------------------

Q. Because a lot of times it is not as high as point

Dr. Mayer - By PItf - Cross 
MR. LYDDANE: Do you want to testify? That is1

2 2 not an objection.
3 3 THE COURT: That is not an objection, Mr. Abend,

4 really.
5 A. 5 You can answer the question.

Q. Did you hear the answer you were supposed to give? 
THE COURT: Do you have the question or you

6 6
7 7
8 8 waiting.
9 9 THE WITNESS: I don't know. He just asked me a 

question. I can't answer it yes or no.

Your Honor, may I answer the previous question

10 10
11 11
12 12 pending?

Q. There are only two possibilities here, right, only 
two possibilities and the one possibility is there was a one 
centimeter perforation that was present and wasn't seen on June 
3rd, and the other possibility is that there was a one 
centimeter perforation but it wasn't there on June 3rd, right?

I don't think the second one is a possibility in this

13
14 14
15 15

16
17 17
18 18 A.
19 19 case.
20 Q. You don't think it's a possibility. To a greater or 

lesser extent all hospital workers are responsible for patient 
22 safety though, right?

A. Yes.

And you can't identify^

25 who did less than what the standard of care required to prevent

20
21 21

23
24 A 24
25
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harm to this patient while she was in the operating room on June 
3, 2011, correct?

A. No. I have identified Dr. David did less than the 
standard of care for a patient.

Q. You are saying Dr. David did less was that he left 
out that step where he was supposed to look at all the organs 
that were adjacent to the field at the conclusion of the 
surgery. You say he didn't do that, right?

Not just me, he said it himself. He couldn't tell 
the jury he looked at that air.

----------------BfHVteyer--By4^=4tf-“Gfoss------------------------

Well, Dr. David was in charge of the patient and the 
nurses and other hospital personnel.

Q. Dr. David was in charge of the PACU?

A. No, but he is the surgeon. He is the captain of the 
ship as far as the patient goes.

Q. You know in New York the captain of the ship, doctor, 
doesn't even exist, right?

A. Weil, anesthesia would be responsible in the PACU as

1 1 A.
2 2
3 3

4
5o

6 6
7 7
8 8
9 A. 9 weil.

10 10 Q. Anesthesia is responsible in the PACU, correct?

A. Yes.
Q. And in the recovery room, right?
A. Yes.

Q. Okay. So, with regard to Dr. David's participation 
in the postoperative care, do you know what that consisted of?

A. I assume just —
Q. If you are going to assume then the answer to my 

question is no, I don't know, right?
A. Weil, I know the patient went home that day.

Q. The patient went home that day, but I'm not asking 
about whether the patient went home that day. I am asking do 
you know what Dr. David's participation in the postoperative 
care was and the answer is no; is that right?

MR. ABEND: I'm sorry, is Mr. Lyddane

11 11MR. LYDDANE: Move to strike as not responsive. 
THE COURT: Sustained.

Q. Is that what you say?
Yes.

Q. And if he said something different than you would 
have to backtrack on that testimony, right?

I would take it under consideration, yes.
Q. If there were testimony before this jury that they 

did do the inspection and they didn't see this obvious hole on 
June 3rd, then there must be some other explanation other than 
your explanation that there was a glaring hole there that 
everybody just didn't look at, right?

MR. ABEND: Just objection to "everyone". He 
has testified about Dr. David, not everyone.

THE COURT: So refer to Dr. David.

12 12
13 13
14 A. 14
15 15
16 16
17 A. 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25 testifying?
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Q. Everyone who was looking at the monitor didn't see a 

one centimeter hole in the bowel, right?

Urn — certainly Dr. David didn't see it.
Q. I am not asking about Dr. David. I am saying 

everybody who could see a monitor. You don't know how many 
monitors there were and how many peopie and what the training of 
the people was, but everyone that could see a monitor in that 
operating room presumably didn't see a one centimeter hole in 
the bowel or something would have been done about it, right?

I have no information one way or the other what 
anyone else saw besides Dr. David.

Q. So you don't want to answer that question, right?
MR. ABEND: Objection.

I can't answer the question.
THE COURT: Sustained.

MR. LYDDANE: Could I have the answer reread? 
There is no problem with that question.

THE COURT: He said he had no information about

Dr. Mayer - By PItf - Cross 
THE COURT: Did you answer the question?

I would have to look at the medical records to 
refresh my memory on his involvement.

Q. So the answer to my question is no, right?

A. Well, I mean, the patient went home so it wasn't much 
postoperative care.

Q. It wasn't much postoperative care, but you are saying 
this is a patient who has a one centimeter hole in her bowel and 
she's pouring feces out, right?

That's correct.

Q. So she might show some sign of something going on at 
that point; isn't that right?

A. Not immediately.

Q. Not immediately?
She had significant pain, got pain medication.

Q. So if she is in the hospital, the hospital might have 
some regulations about how postoperative ambulatory surgery care 
patients are managed; isn't that right?

A. I'm not sure.

Q. You are not sure. Do you know who wrote the order 
that she could be discharged?

A. I'd have to check that.

Q. Do you know —
A^ Be happy to look,

Q. Do you know what the criteria for discharge were?

1 1
2 2 A.
3 A. 3
4 4
5 5
6 6
7 7
8 8
9 9

10 A. 10 A.
11 11
12 12
13 13
14 A. 14
15 15 A.
16 16
17 17
18 18
19 anybody else.

Q. So you can't answer one way or the other?
A. Yes, sir.

Q. Who was involved in the care of the patient after 
surgery before the patient was discharged from the hospital?

Oh, aftecTbe-surgery of which date?--------------------

Q. The one we are talking about, June 3rd.

19
20 20
21 21

22
23^6

24. A 24
25 25
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I would have to look at the record.
Q. Do you know who made the decision that she fit the 

criteria for discharge?
A. Probably the nurses.

Q. Did you know that Dr. David didn't do any of those

oo

1 A. 1 testimony, did you?
A. I didn't.
Q. Okay. So let's do as much as we can without the 

record and we will get the record if we need it, okay?

A. Okay.
Q. I'd like you to assume --

MR. ABEND: The witness just said he needs it. 
MR. LYDDANE: He might, but if he needs it he

2 2
3 3

4
5o

6 6things?

7 A. 7It is not surprising.

Q. Okay, not surprising. But with regard to a patient 
who just had surgery in the ambulatory surgery unit, after the 
surgery somebody has to make a decision as to whether this 
patient is having a complication of her surgery and needs to 
stay in the hospital or she is okay and she can be allowed to go 
home, right?

A. Yes.

Q. Somebody made the decision that she was okay to go 
home; isn't that right?

A. Yes.

Q. So as of the time that somebody made a decision it 
was okay for her to go home, she wasn't showing any signs that 
she had a one centimeter hole in her bowel, correct?

No. I wouldn't expect her to and she didn't.
Q. I didn't ask you whether you expect her to.

MR. LYDDANE: I move to strike that.
THE COURT: Stricken.

Q. The answer is either yes or no?

8 8
9 9 will say he needs it.

10 10 THE COURT: The question was if he knew what Dr. 
David's instructions were on discharge and he said he would 
need to look at it.

11 11
12 12
13 13 MR. LYDDANE: Okay.

Q. So you don't know, you would have to look at it in 
the record, right?

14 14
15 15
16 16 A. I don't know this minute. I did review them at some
17 17 point.
18 18 Q. But you do know that any laparoscopic patient who has 

just undergone surgery is going to be told to come back to the 
hospital if they have significant pain, right?

A. Generally, yes.
Q. And with regard to whoever it is, doctor or a nurse, 

that is going to be part of the instructions, right?
A. It should be, yes.
Q. There is a basic element that if the pain persists

19 19
20 20
21 A. 21
22 22
23 23
24 24
25 25

jdk jdk
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Dr. Mayer - By PItf- Cross Dr. Mayer - By PItf - Cross
and worsens or is more than expected they have to be seen in 
order to evaluate that pain because nobody can evaluate that 
pain if they don't see the patient, right?

A. I'd agree with that, yes.

Q. And you do know that on June the 5th when she 
returned to the emergency room with pain she knew she had to 
come to the hospital without calling somebody and asking them 
what to do, she just went to the hospital with her pain, right?

A. Yes.

Q. And so we can presume that she knew that on the third 
as well, right?

1 A. No.

Q. And you can't identify any person who did less than 
what the standard of care required to prevent harm to this 
patient in the period between the time she left the operating 
room and the time that she was discharged from the hospital on 
the evening of June 3, 2011, correct?

A. Yes.

Q. What were the instructions that were given to the 
patient before she was discharged?

I would have to refresh my memory on them.
Q. Who gave her the instructions?
A. The nurses.
Q. Is that a guess?

No, they always give the patient instructions.
Q. Does the surgeon give instructions too?
A. He may write them in the orders but he doesn't hand 

them to the patient, no.
Q. Did you, do you know what Dr. David's instructions to 

the patient were on discharge?

A. I saw them, but I don't recall them off the top of my

1
2 2
3 3
4 4
5 5
6 6
7 7
8 8
9 9

10 A. 10
11 11
12 12 A. I'm not sure.

Q. Okay. When Dr. Leonte -- do you know who Dr. Leonte13 13
14 A. 14 is?
15 15 A. Yes.

Q. Who is Dr. Leonte?

He was the hospitalist who is a medical doctor who 
works for the hospital.

Q. What is his first name?
Oh, I don't remember his first name.

Q. It is a female though, isn't it?
Oh, it is a she then, sorry.

Q. Okay. When Dr. Leonte made her note she took a 
history from the patient that was right around the time of___
surgery, right?

16 16
17 17 A.
18 18
19 19
20 20 A.
21 head. 21

Q. Well, if a patient —

A. Maybe I should get the record so I can answer you 
more specifically.

Q. Okay, but you didn't need the record for your direct

22 A.
23

2A 24
25 25
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said to Dr. Leonte in June of 2011, so you are saying that 
something eise happened?

-DtrMayer=-By^ltf--€ross-

1 A. Yes. I think it was. 1
Q. Do you remember she said the patient had a severe 

onset of pain at 6:30 a.m. on June 5th?
A. That's what her note said.
Q. Right. So that wouid mean that the pain onset was 

after the alieged teiephone caii to Dr. David on the morning of 
June the 4th; isn't that right?

A. If that was correct, yes.
Q. Yes. And if the pain started at 6:30 in the morning 

on Sunday and she arrived in the emergency room at 3:00 in the 
afternoon, is that compliance with the instruction to come back 
if you have pain?

22
3 MR. ABEND: Objection, mischaracterization of3
4 the evidence.

THE COURT: Well, the statement before in the
question was severe onset, severe pain.

MR. LYDDANE: Right.

Q. The triage note says that conflicting information on 
the pain. The symptoms are intermittent, the patient describes 
it as aching. The patient was observed to be sitting fine, and 
then she says the pain is ten over ten, right?

A. I recall that, yes.
Q. That doesn't all fit together, does it?
A. It fits together in my mind. When you have 

peritonitis —
Q. Okay, I am just asking you.
A. You sit quiet because you don't want to move.

THE COURT: One second.
Q. Does it fit together, yes, no?

A. Yes, it fits together.
Q. So aching and sitting comfortably fits together with 

ten over ten pain; that's your testimony, right?

A. Yes. If I could explain I will explain why.
Q. No. I asked you is it consistent or it is not 

consistent, right?

5J

66
77
88
99

10 10
11 11
12 12

A. 1313 It would depend on whether it got worse through the
14 14day, you know.

Q. Depends on how much pain there is, right?

A. Yes.
Q. Okay. And when she came back she said it was 

intermittent pain, right?
A. When she came to the hospital?

Q. Right.

A. No. It was ten over ten pain, very bad then.
Q. She said it was ten over ten, she described ten over 

ten pain and she was sitting comfortably, right?
A. I don't think you can be comfortable with ten over

15 15
16 16
17 17
18 18
19 19
20 20

2121
2222

23 23
2424

25 25ten pain.
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Dr. Mayer - By PItf - Cross 
A. I believe it is consistent.

Q. You believe it's consistent, okay.
Dr. Zimmerman took his own history from the patient

4 in the emergency room and was told that she developed diffuse
5 abdominal pain at 7:00 in the morning, right?

A. I saw that, yes.
Q. And that is 7:00 in the morning on Sunday, right?

A. Yes.
Q. So now Dr. Zimmerman, who is the emergency room

10 doctor, takes his own history, he doesn't rely on somebody
11 else's history, he takes his own; is that right?

A. Yes.
Q. Dr. Leonte, who is the nocturnist, who is doing the 

14 antibiotics takes her own history, correct?
A. Yes.
Q. They independently question the patient and just

17 because one of them is told 6:30, the other one doesn't write
18 down 6:30, they write down what the patient says to them and

19 that was 7:00, right?
A. I can't say the patient told them that, but they were 

21 histories that you would expect to come from the patient.
Q. Maybe I should ask the question this way. If you 

23 have an independent obligation to get a history from the patient 
QA yoTMA/rite dowrrwvhat the patient tells you not what the patient

25 told somebody else, correct?

Dr. Mayer - By PItf - Cross
Q. I don't think you can either, but that puts the ten 

over ten to doubt, right?

A. Not in my mind.
Q. Not in your mind, but the ten over ten is not the 

assessment of the doctors or nurses or anybody other than the 
patient. They describe what the level of pain is one to ten and 
ten is supposed to be the worst pain you can imagine ever 
having, right?

A. Yes.
Q. And she said that was the pain that she was having 

and she was sitting comfortably in the emergency room, correct?
A. Well, I don't think she was comfortable, but she was 

in the emergency room.
Q. She was described as sitting comfortably in the 

emergency room, wasn't she?
I saw that description.

Q. Okay. And she came there by private automobile, not 
by ambulance, right?

A. Far as I know. I saw no ambulance record.

Q. Right. And she waited from 6:30 in the morning until 
3:00 in the afternoon before coming to the hospital according to 
the instructions to come back if you have pain, right?

A. I disagree. I believe she had pain on the fourth, 
that's wby she called three times,

Q. Well, the onset was at 6:30 a.m., that's what she

1 1
2 2
3 3
4
5
6 6
7 7

88
9 9

10
11
12 12
13 13
14
15 15

A.16 16
17
18
19
20 20
21

22
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25
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11 A. Not always.

Q. Not always. But in this case they wrote down two 
different times and the presumption is that they were told two 
different times, right?

A. Yes.
Q. That's not unusual for one doctor to hear 6:30 and 

the other doctor to hear 7:00, is it?
A. No.
Q. It is all in the same morning and it really doesn't 

matter that much whether it is 6:30 or 7:00, does it?
A. I don't believe so.

Q. Do you know who Dr. Lieberman was?
A. I think he was the intensivist.
Q. Right. On the early morning of June 6th before 

surgery in a 6:21 a.m. note, he wrote that the patient had 
surgery three days ago and is now developing worsening abdominal 
pain. He examines the patient and his impression is abscess or 
perforation, correct? Do you remember that?

Yes, I remember that.
Q. So even as of 6:21 in the morning when the patient is 

on her way to surgery an hour later he wasn't sure there was a 
perforation; isn't that correct?

A. Well --
Q. Is that correct?
A. Wodicka was sure there was a perforation.

right?
2 A. Yes.

Q. Dr. Wodicka said that the patient had surgery on June 
the 3rd and as of the time he saw her she had a 48 to 24 hours 
of pain, meaning that the pain didn't start until the 4th of 
June according to what the patient told him, right?

A. Apparently, yes.
Q. So he examined the patient and his impression was 

abscess or perforation, right?

A. Yes.
Q. Now, the hematologist who saw the patient on June the 

7th was seeing the patient after they knew that there was a 
perforation, right?

A. Yes.
Q. And he said the patient developed a perforated colon 

a few days after laparoscopy, right?
A. I don't remember what was in that note. I would have

2
33
4
5o
66
77
88
99

1010
1111
1212
1313
1414
1515
1616
1717
1818 to look at the chart.

Q. All right. So if the hematologist said that the 
patient developed a perforated colon a few days after 
laparoscopy. A few days from Friday to Sunday morning would be 
a few days; isn't that right?

Dm, I really can't comment on that.
Q. Okay. Would you agree that all these doctors who 

made these notes in the patient's record had more access to the

1919 A.
20 20

2121
22 22
23 23 A.
24 24
25 25
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patient and could answer more of the questions that they had 
about the patient than you had?

Well, they certainly had more access to the patient.

Dr. Mayer - By PItf - Cross
Q. I am not asking you about Wodicka, I am asking about 

Lieberman. Doctor Roman Lieberman is the pulmonary critical 
care specialist in charge of the surgical intensive care unit, 
right?

1 1
2 2
3 3 A.
4 4 yes.
5 A. 5 Q. Right.

A. They were there at the time.
Q. Okay and they each came to the opinions that they 

wrote in the patient's record; isn't that right?
A. Yes.
Q. And apparently they thought that it was significant, 

that the onset of pain was significant after the laparoscopic 
surgery procedure was over; isn't that right?

MR. ABEND: Objection, I don't know that that is
what the records reflect at all.

THE COURT: Do you know?
THE WITNESS: I disagree with that. I could

Yes.

Q. He has an independent obligation for this patient 
because she was transferred to his unit, the surgical intensive 
care unit, right?

Yes.
Q. When he examined her his impression was that she has 

either an abscess or a perforation, right?
Yes.

Q. Yes?
A. That is correct.

Q. You are saying that any dummy who saw this patient 
with a surgical abdomen as far back as June the 4th would know 
that she had to go to the operating room, yet Dr. Lieberman at 
6:21 in the morning still can't figure out whether she needs to 
go to the operating room to evacuate a perforation or whether 
she has an abscess that might be able to be treated some other 
way; isn't that right?

6 6
7 7
8 8
9 A. 9

10 10
11 11
12 A. 12
13 13
14 14
15 15
16 16
17 17 explain.

Q. You disagree with that.
MR. LYDDANE: I have no further questions.
THE COURT: Let's take our afternoon recess. 

Don't discuss the case, keep an open mind. We will see you 
in ten minutes. Thank you.

(Whereupon, the jury left the courtroom.) 
-------------- (Whereupon, a recess was takenr)-----------------------

(Whereupon, the jury entered the courtroom.)

18 18
19 19
20 20
21 21

22MR. ABEND: Objection, your Honor, it's
23argumentative.

'2A THE COURT: Yes, strfkeHt^

Q. Dr. Wodicka took his own history too; isn't that25 25
jdkjdk
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COURT CLERK: Have a seat everyone, please. 
Court is reconvened.

THE COURT: Mr. Schneider.
MR. SCHNEIDER: Thank you, your Honor.

A. Yes.
Q. That was about the order. Obviously there is a 

decision before that to admit the patient, right, before the 
order is written, correct?

Yes.

11
22
33
4

A.5CROSS-EXAMINATION 
BY MR. SCHNEIDER:

Q. As you can see, doctor, the little time on the clock, 
so I have to kind of move at lightening speed.

A. Yes, sir.
Q. And I am going to do the best I can. I represent Dr. 

Zimmerman. I am going to ask you just a series of questions.

You testified on your direct exam to Mr. Abend, you 
said that at about 10:30 or so when the discussion was held 
regarding the CT scan, this is on 6-5 —

A. Yes.
Q. I am just going to be talking about that with you.

Sure.
Q. When Dr. Zimmerman was informing Dr. David about the 

CT scan and giving him the results and all that other kind of 
stuff, you had said on direct exam that at that point in time 
the patient had maybe a 30 to 40 percent of avoiding a 
colostomy, though that was by no means a certainty, correct?

Yes.
Q. And that's your estimation about what the chances 

were at that point in time of avoiding one?

5
Q. And then you had said that when that lab value came 

in you had said that my client. Dr. Zimmerman, had a duty to 
report it, correct?

A. Yes.
Q. Now, the lab value was on the screen for everybody to 

see, correct?

A. It was.
Q. But it is on the screen for everybody to see 

throughout the evening, correct?

Yes.
Q. Then you said in response to Mr. Abend's question,

Mr. Abend had asked you was, and I was paying attention, you 
said was that failure to communicate, was that departure, did 
that proximately cause Ms. Medina's injury, and you answered 
yes, correct?

A. I think he asked was it a substantial factor. I 
don't think he said did it proximately cause.

Q. We both know that is the same thing more or less.

66
77
88
99

1010
1111
1212
1313
1414
15 A.15
1616
1717 A.
1818
1919
2020
2121
2222
2323 A.
2424 correct?

25 25 A. Yes, sir.
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Q. Because we are both lawyers?

Yes.
Q. And you have been in courts before, right?
A. Yes, sir.
Q. So you know, but I am using them interchangeably 

because if I don't move this thing we both know I am in major 
trouble from the gentleman sitting next to you, okay.

The bottom line is this, though. You said you read 
Dr. David's trial testimony?

A. Yes.
Q. Now, I know it was just yesterday, so you could have 

been, you know, but you recall that in his testimony in answer 
to questions that I gave him, he had said it didn't matter that 
it was 2.5. In other words, he learned about the 2.5 but it 
didn't change his treatment because he believed, and you could 
argue about that with someone else, but he believed it was an 
ileus and he was going to treat it medically, right? You saw 
that in the testimony?

A. I remember something about that, yes.

Q. Well, I know you read it, didn't you?

A. Yes.
Q. And you read that he said that I did learn 

eventually, I don't know exactly when, but I learned about the 
2.5 but it didn't change anything for what I was doing, correct?

A. Um — I am not sure I recall that exactly.

Dr. Mayer - By PItf - Cross

1 A. Yes.

Q. Now, you understand within a reasonable degree of 
medical certainty?

Yes.
Q. You can't testify that within a reasonable degree of 

medical certainty that had the surgery been done at that time 
like at 10:30 or so it would have — it would not have been a 
colostomy, correct?

That is correct.
Q. So and you can't — so obviously, you can't testify 

within a degree of medical certainty that had the surgery been 
done at that time it would have been just a suture, correct?
You can't say that within a reasonable degree of medical 
certainty, correct?

A. Correct.

Q. All right. And also you had testified on direct 
examination when Mr. Abend was talking about the 2.5 lab value 
and all that kind of stuff, you remember that, right?

A. Yes.
Q. And the value came in about 11:34 p.m. and then the 

patient was admitted a little bit before that. I am sure you 
saw the admitting order, correct?

A. I did.
--------Or.—The patiert^iA^ admitted at like 11:30 or something—
like that, correct?

1
2 2 A.

33
4 A. 4
5 5
6 6

77
88

9 A. 9
10 10
11 11

1212
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
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Q. Do you want me to read it to you?
I am sorry to trouble you, yes.

Q. Okay. Okay. You are killing me. You realize now 
this is your fault?

A. Yes.

----------------------- DiHVteyef--~By-f4tf--€foss---------------------------
MR. SCHNEIDER: No. He is testifying again.
THE COURT: That is really re-direct.

Overruled. You can answer it.
I can't answer yes or no, but if indeed David 

wouldn't have done anything differently —

Q. Then it doesn't matter?
A. Then it wouldn't have mattered if he reported it or 

not. I don't know if he would have done anything differently if 
he knew contemporaneously.

Q. Okay.
I don't know for sure one way or the other.

Q. Okay, but you'll agree with me that if Dr. David's 
position was, and it has been, you will agree that it didn't 
change anything in terms of his care, that that couldn't — what 
Dr. Zimmerman did or didn't do couldn't have proximately caused 
Ms. Medina's injury. You would agree with that, wouldn't you?

A. I think David's position is absurd, but if that is 
really his position then even if it was reported —

Q. I talking about Dr. Zimmerman now.
MR. LYDDANE: Your Honor, could I move to strike 

that answer as non-responsive to the question?
THE COURT: Yes.

Q. I am talking purely about Dr. Zimmerman.

THE COURT: Strike the answer and focus on Dr.

1 1
2 A. 2
3 3

4 A.
5 5
6 6MR. ABEND: Objection.

THE COURT: We have at least until 4:45, at7 7
8 8least.
9 9MR. ABEND: Let's not encourage him.

THE COURT: Do you remember whose questioning10 10
11 11 A.that was?
12 12MR. SCHNEIDER: I was questioning him. It was 

my questioning, that's how I remember it.
Q. It is on page 328. I will read it to you. It starts 

on line 7. My question.

13 13
14 14
15 15
16 16"QUESTION: There has been much made about this 

2.5 blood count that was in around the 11:30 p.m. area.
You testified that you knew about that some time after.

You don't know, correct?
"ANSWER: Yes.

"QUESTION; But there did come a time that you 
knew about the 2.5, correct?

"ANSWER: Yes.

"QUESTION: But that 2.5 in and of itself didn't 
change your treatment, did it?

17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25 Zimmerman.
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"ANSWER: No.

"QUESTION: Matter of fact, your treatment was 
based on her belly and whether or not she had an acute 
abdomen, correct?

Dr. Mayer - By PItf - Cross 
Q. I represent Dr. Zimmerman. Surely from Dr. 

Zimmerman's standpoint you had said that his not giving the 2.5 
information to Dr. David proximately caused the injury. I am 
saying that if it is true that Dr. David was going to treat the 
patient the way he was anyway, then what Dr. Zimmerman did or 
didn't do did not proximately cause the injury. Isn't that 
true, doctor?

1 1
2 2
3 3
4 4
5 5'ANSWER: We just changed her antibiotics later
6 6on.

7 7"QUESTION: But the 2.5 didn't cause you to 
think that you needed a general surgeon any more than 
before; isn't that true?

"ANSWER: No.

"QUESTION: It didn't change your general 
treatment at all; isn't that true?

"ANSWER: No."

Meaning, no, it didn't.
A. Now I remember that.
Q. Now you hear that, that is testimony so you would 

agree with me that whatever doctor, that whole thing about the 
2.5 from Dr. Zimmerman's standpoint didn't approximately cause 
Ms. Medina's injury, did it?

8 8 MR. ABEND: Objection, calls for a legal
9 9 conclusion.

10 10 MR. SCHNEIDER: No, it doesn't.
THE COURT: He gave his opinion before so does 

it change your opinion?
A. Well, yes. My opinion was he would have acted 

differently if he knew about it. If he is saying it didn't make 
any difference, which to me is an absurd position —

Q. I know but —
A. — then it didn't matter what Dr. Zimmerman did with 

the results because it wouldn't have changed his management, if 
we believe his testimony.

Q. If we agree with the testimony —

A. I find it incredible, that testimony, but if it's

11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20MR. ABEND: Objection. Would you like me to
91 21state why?

22THE COURT: Yes.
MR. ABEND: What is not clear in that testimony 

4S when Dr. DavkUearned about the 2.5 and that makes a
difference.

true —
23 23 MS. AVILES: Objection. 

MR. LYDDANE: Objection

THE COURT: Strike it.
24 24
25 25
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MR. SCHNEIDER: You are going to get everybody 
in trouble if you keep going there.
Q. This is just about Dr. Zimmerman.
A. Correct.
Q. It didn't matter if Dr. Zimmerman told him or didn't 

tell him. If it didn't matter then Dr. Zimmerman couldn't be 
the one who proximately caused this; isn't that true?

A. If that, if that's — according to that testimony,

1 A. Tachycardia is a sign.
Q. It's got to be above a certain thing, right?

A. Generally.
Q. What is that number?
A. Usually -
Q. It is not usual, it is a guideline, it is a written

1
22
33
4
55
66
7 guideline?7

A. I am not sure what guideline you are referring to. 
Q. There are —
A. There is many guidelines.
Q. Hold it. There are official sepsis guidelines put 

out by the —

88
9 9yes.

1010 Q. Okay, thank you.
MR. LYDDANE: Your Honor, could we have an 

instruction to the jury that the credibility of any 
testimony is for the jury, not for a witness.

THE COURT: Well, I told you that In the 
pre-charge. I Instructed you that how much weight you give 
to a witness's testimony during deliberations is totally up 
to you and one of the factors Is the credibility, the way 
they testify. We discussed that in the pre-charge. You 
will get the Instruction again obviously at the end of the 
case.

1111
12 12

1313 MR. ABEND: Objection, your Honor.

THE COURT: Ask a question.
Q. Are you familiar with the standard sepsis guidelines 

that emergency room doctors adhere to? Are you familiar with 
that?

1414
1515
1616

17 17
1818 A. Urn — 

Q. No?1919
20 20 A. I may have seen them. I don't know them off the top

2121 Mr. Schneider, okay.
Q. Doctor, what is sepsis?
A. That is an infection where bacteria or other 

infectious agents go through the bloodstream.
Q. And what are the signs and symptoms of sepsis?

of my head.
22 22 MR. ABEND: Also, your Honor, this Is beyond the

23 23 scope.

2424 MR. SCHNEIDER: Beyond the scope, it is

25 25 cross-examination.
jdkjdk
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THE COURT: No, overruled.

Q. What sepsis guidelines were In effect during this 
time, 2011; do you know?

Dr. Mayer - By PItf - Cross 
Well, you can run a fever, have —

Q. Stop. Number one, number one Is fever for sepsis.

1 A. 1
2 2

3 3correct?
4 A. That frequently Is correct.

Q. And that Is the number one thing that Is on every 
list, every guideline list; isn't that true?

A. Yes.

Q. Fever?
It may or may not be there, but —

Q. Do you know what the sepsis guidelines are?

A. Yes.

Do you know what they say in terms of how they define

4 THE COURT: In the emergency room?

MR. SCHNEIDER: Well, emergency rooms across the5 5
6 6 country, yes, ER.

Q. What sepsis guidelines?

A. There is many guidelines. I don't know what you are 
referring to.

Q. Wait a minute, sir. There was a sepsis guideline of 
2008, correct? Are you familiar with them?

A. Not specifically, no.
Q. Are you familiar that there was sepsis guidelines of

7 7
8 8
9 A. 9

10 10
11 11
12 Q. 12
13 13sepsis?
14 A. 14Yes.

What do they say, number one fever, correct, do you
2013?

15 Q. 15 A. Not specifically.
Q. Are you familiar that they do the sepsis guidelines 

by five year intervals or years; are you familiar with that?
I wasn't aware of that.

Q. So you weren't aware of that?

A. No.
Q. Would you agree that the 2008 sepsis guidelines were 

what was in effect for 2011; would you agree with me with that 
or you don't know?

16 16agree?
17 A. 17Yes.

What is number two?

Usually elevated white counts or a shift to the left

18 Q. 18 A.
19 A. 19
20 20of the white count.

Q. Not bad, that Is number three, but all right. We 
will say that fever is number one, number two is what?

A. (Indicating).
------- —Close^ough, in otherwords a heart rate7

25 tachycardia, correct?

21 21
22
2323

At I don't know. I wetrid assume so from what you are

25 saying.
jdkjdk
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what does it say about heart rate? What is it supposed to be?
A. I would have to see the guideline. I can't say what 

some guideline said.
Q. You know, doctor, before you come in here and accuse 

an ER doctor of falling below the standard of care, it is kind 
of important to know what the standard of care is, isn't it?

A. Yes, well —
Q. No, just answer my question.

A. My only comment regarding Dr. Zimmerman was not 
calling about the blood count. I accused him of no other 
deviation from standard of care.

Q. Okay, all right. I'll go with that. So you are not 
accusing him of anything else other than the phone call, that is 
the only thing you are accusing him of?

A. Yes, sir. I am not accusing him.

Q. That is the only thing that you are testifying that 
he departed from?

A. Yes, sir.
Q. That one thing, nothing else?
A. That is correct. Regarding Zimmerman, yes.

Q. Now, what am I going to do with aii my stuff and 
homework that I brought and what these gentlemen had to bring. 
What am I going to do now when you give me nothing to do?

I am going to do a little background, doctor. You 
are getting paid for today, right?

Dr. Mayer - ByTitT^TTro^
Q. Okay, you would assume so. When is the last time you 

2 looked at them?
A. Probably a number of years ago.
Q. Okay. How many years ago?

I'm not sure.
Q. Okay. Now, we know that number one is fever. We

7 know that, would you agree with me that number two is

8 tachycardia?

11
2
33
4
5A.5
66
7

8

99 A. Well, these are the common findings, they are not in
1010 every patient, but yes.

Q. I am talking about the guidelines, just the 1111
1212 guidelines.
13A. Well, I can't comment unless I saw a guideline.

Q. Well, you are supposed to know them, aren't you? ER
15 doctors are supposed to know the guidelines, aren't they? You

16 wouid agree that the ER doctors have to know the sepsis
17 guidelines, don't they?

A. I'm not sure. I don't know one way or the other.
Q. Because you are not an ER doctor, are you?
A. That's true.

Q. And you are not board certified in ER, are you?
I am not.

Q. You have never been board certified in ER, have you?

13
1414
15
16
17
1818
1919
2020

21 21
22 A. 22
23 23
24 A. 24No.
25 Q. 25Matter of fact, you didn't do any residencies in ER,
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1 1 A. Yes.

Q. There is nothing bad about that, that is for sure. 
How much are you getting paid?

A. $6,000.

Q. Just for today?
A. Yes.

Q. And you also got paid for reviewing the records.

did you?
2 A. 2No.

Q. Matter of fact, you didn't write any — you weren't 
4 on any publications with ER, were you?

3 3
4

5 A. 5No.
Q. Okay. And you have never practiced as an attending 

7 in an ER ever, have you?
A. I have not.
Q. What are the other two sepsis symptoms; do you know

6 6

7
8 8 correct?
9 9 A. I did.

Q. When did you first get retained and it is ballpark10 them? 10
A. Well, it is usually blood pressure can go down.

Q. Okay.
A. You can get multiorgan failure.
Q. Okay. Well, that is septic shock. Septic shock is a 

15 little different, right?
A. That's what it goes into if it is not treated.

Q. We are just on sepsis. We will go one is fever; she 
18 never had a fever, right?

A. Not to my knowledge, no.

Q. Well, your knowledge is based on the records, right? 
A. Yes.

Q. And you reviewed the records, right?
A. Yes.

And with respect to the^epsis^trideiifie^

25 tachycardia, what is it? In other words, what is the guideline.

11 11 figure?
12 12 A. A couple of years ago, I believe.

Q. And when you were retained you were sent records.13 13
14 14 right?

15 A. Yes.

Q. And the records you were sent you already testified 
to, the medical records, correct?

A. Yes.
Q. That is these here, correct?
A. Yes.

Q. Also the subsequent surgery records, too, correct? 
A. I think I got those recently. I didn't have them

16 16
17 17

18
19 19
20 20
21 21

22

23 initially.z3
—Okay. Then you also reviewed all the^epositions.

25 correct?

jdkjdk
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Q. And you also billed for reviewing the testimony that 
was sent to you in court, correct?

A. I didn't, no. I considered that part of my job

Dr. Mayer - By PItf - Cross
1A. Yes.

Q. And that is basically hundreds of pages, correct? 
A. Yes.
Q. And you also, did you get anything else?
A. All the depositions, all the records. Yes, I got the 

CAT scan, CD that I looked at from June 5, 2011.
Q. Okay. Did you get any pleadings?

MR. ABEND: I didn't hear that.

1
22
33
4 today.

Q. That is part of the six thousand?
A. Yes.
Q. Now, you regularly charge that about $6,000 a day, 

correct, to be in court?
A. That is generally, yes.
Q. And you have been doing this a long time, haven't

5o
66
77
88
9A. Yes.9

1010 MR. SCHNEIDER: Pleadings.
1111 A. Yes.

Q. Now, you didn't mention the pleadings before to Mr. 
Abend, but the pleadings are basically what the plaintiff's 
attorney say or accuse the people of, correct?

A. Yes.
Q. And you got them with the records, correct?
A. I did.
Q. So you were made aware of what they were saying the 

defendants did wrong, correct?
A. Yes.
Q. And you read them too, correct?
A. Yes.
Q. Did you make any notes?
A. I did not.
Q. Did you make an outline or index card or something

you?
A. Yes.
Q. And you have been testifying primarily for 

plaintiffs, correct?
A. Well --
Q. In court.
A. In court, yes.
Q. Now, you have testified in cases in probably 20 to 25 

different states, correct?
A. Yes.
Q. And you have testified in other states. Sometimes 

they use experts just for depositions, correct, so you testify 
at a deposition for them, correct?

A. Yes.
Q. How many depositions? You said you testified about

1212
1313
1414
1515
1616
1717
1818
1919
2020
2121
2222
2323
2424
2525
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1 70 times. How many depositions have you testified in your
2 career, ballpark?

A. I would say probably about 150 depositions.
Q. Okay, okay. And basically how much — you have

5 probably made over the years, you have made over a million
6 dollars in this business, haven't you?

A. Yes. Over almost 30 years, yes.
Q. And it's primarily from plaintiffs, correct?
A. Well, the majority were plaintiffs, yes.
Q. 90 percent, isn't that true?
A. Well, except the last five years where I have been

12 doing much more defense work.
Q. Well, you have been doing — well, actually you have 

14 been a plaintiff's attorney yourself, haven't you?
A. I have.
Q. And matter of fact, you have come into court like ten

17 times sitting in Mr. Abend's chair arguing, right, as a
18 plaintiff's attorney, correct?

A. Yes.
Q. Matter of fact, you run advertisements about your 

21 abilities as a plaintiff's attorney, correct?
A. Yes.
Q. Matter of fact, one of the advertisements is, and it 

^4—is all for lawyers and it is for plaintiff's lawyers and it-------------
25 says, don't chase your tail. I thought that was a good one.

Dr. Mayer - By PItf - Cross
1 like that?

A. Um, I just brought with me a card with what I 
reviewed and another card — well, which lists the defense firms 
that use me regularly in the last few years because I thought I 
would be asked that.

Q. You know, so you didn't waste your time maybe I will 
ask it later.

A. Okay.
Q. Did you make any notes about the case like the

2
33
44

5
6

77
88
99

1010 timeline?
A. No, I did not.
Q. Okay. Did you -- how many hours did you work on 

reviewing this case before you rendered an opinion?
A. Probably I guess about ten hours of work.
Q. Ten hours of work. And you billed for that, right?
A. Yes.
Q. And how much do you bill an hour?
A. I normally bill $500 an hour, but on looking at my 

records it looks like I was paid 25 hundred to look over the 
records, so for whatever reason that is what I billed.

Q. Do you have your billing records here?
A. I do not.
Q. And so you spent about ten hours reading everything.

1111
12

1313
14

1515
1616

17
18

1919
2020

21
22
23

2A correct?
A. Yes.25
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Q. And you took all those courses, correct?
A. No, I have never taken any of their courses.
Q. You didn't take any of their courses.
A. No.
Q. You didn't take any of their training?
A. No.
Q. Okay. But you have taught it at bar associations, 

haven't you?
A. I have.
Q. Yes. So you are pretty good at it, right?
A. That's not for me to say.
Q. Okay. Well, you advertise that you are very good at 

it, don't you?
A. I'm not sure I use those terms.
Q. Well, you advertise that you can get good verdicts, 

right, multimillion dollar verdicts; isn't that true?
A. I think I have had that in some advertisement, yes.
Q. The advertisement is hire me and I will get you 

multimiliion dollars, or multimillion dollar verdicts. Isn't 
that what you said, doctor, in your advertisement?

A. No, I would never guarantee a result fn an 
advertisement.

Q. No, you say multimillion dollars verdicts, correct, 
in the add?

A. Well, associated with cases that I have been an

--------------------------- DrriVlayer^^^^-^^tf^ross-------------------------
Don't chase your tail, more or less, come to me and bring me 
your case and I have generous referral fees, correct?

A. Yes.
Q. Matter of fact, you are telling plaintiff's 

attorneys, bring me your cases and I will give you 33 percent of 
the take, correct?

A. Yes.
Q. And you have advertised that for since you became a 

lawyer, correct?
A. Yes.
Q. And you also, you also did, have done mass mailings.

1 1
2 2
3 3

4
5j

6 6
7 7
8 8
9 9

10 10
11 11
12 12correct?
13 A. Yes.

Q. Mass mailings to people in journals and all that 
other kind of stuff saying, advertising your ability as a 
plaintiff's attorney, correct?

A. I'm not sure specifically plaintiff, but as a 
medically knowledgeable attorney.

Q. Well, for victims, that's what your add says?
A. Yes, that's true.
Q. Victims.
A. Yes.
Q. Victims. And you even sent out a mailing to your 

prior patients, haven't you?
A. I did.

13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
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Q. Yes, so the patients that you used to have, you sent 

out a mailing to them saying if you think you have been violated 
by medical malpractice come to me. You have sent that mailing 
out, haven't you?

A. That wasn't the phraseology, but yes.
Q. That was the idea. And matter of fact, you sent it 

to about 25 hundred of your former patients; isn't that true?
A. I did.
Q. And you did it to get business, right?
A. Yes.
Q. To make money?
A. Yes.
Q. Yes. You also have trained at — you also list 

yourself at like at agencies that connect lawyers to expert 
witnesses for plaintiffs, correct?

A. Yes.
Q. One of them is SEAK, right, S-E-A-K, right?
A. Yes.
Q. Matter of fact you belong to SEAK for years now.

Dr. Mayer - By PItf - Cross
1 1 expert on.

Q. Yes.
A. Yes.
Q. And in the SEAK directory, it is an expert witness

5 directory, you give your contact information and your CV,
6 correct?

2 2
3 3
4 4
5
6
7 A.7 I believe the CV is in there. I'm not sure. 

Q. Do you want to see a copy of it?
A. Of course.
Q. Okay (handing).

You are familiar with that, right, doctor?

8 8
9 9

10 10
11 11
12 A. Yes.

Q. Because you gave that information, didn't you?
A. I think it's old information, but I probably haven't 

updated it, but I recognize it. It needs an update in certain 
aspects.

12
13 13
14 14
15 15
16 16
17 Q. But nobody else is going to give that information but 

you, correct?
A. No, of course not.
Q. Now, it says, it gives your name and it gives your 

contact information and your e-mail and then it says specialties 
and experience. This is in the expert witness directory, right? 
Do you see where it says specialties and experience?

A. I do, sir.
Q. And you list general specialties, you list general

17
18 18
19 19
20 correct? 20

A. Yes.
Q. And matter of fact SEAK offers training for experts 

in how to look at juries, how to testify, how to project and all 
24 that stuff, right?

A. They do.

21 21
22
23
2A

25 25
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Q. And you were basically advertising to all the doctors 
saying, hey, I will advance you money, I will advance you X 
amount of money for your receivables and I will go collect it 
and I get X amount above that, correct?

Yes.
Q. You were like a loan enforcer or something, weren't

------------------------------ Dfv-Mayer-By-Rttf-Gress--------------------
surgery and vascular surgery, correct?

Yes.
And then you list specialty focus, general surgery.

1 1
2 A. 2

Q.3 3

4right?

A. 5 A.Yes.
Vascular surgery, right?
Yes.

Bariatric surgery, right?
Yes.

Breast cancer, right?
Yes.
Trauma surgery, right?
Yes.

Critical care, right?
Yes.

And laparoscopic surgery expert?
Yes.

Right?
Yes.

Nothing about emergency medicine expert, correct, in

vj

6 Q. 6
7 A. 7 you?
8 Q. 8 A. Well, I wouldn't characterize it as that. 

Q. Well, it wasn't medicine, was it?9 A. 9
10 Q. 10 A. No.
11 A. 11 Q. In other words you wanted the doctors to say, okay, 

patient Suzie or patient Ann owes me a hundred dollars and you 
said to these doctors, I will give you 50 bucks now, you give me 
the rights to go after these patients for what they owe you and 
I get the whole fee, correct?

A. That would be the concept. I never actually did it.
Q. Well, you tried to, right?

A. Well, I didn't try to. I decided --
Q. Well, nobody bought, right?
A. No, actually, it is fairly prevalent because the 

insurance companies take months or years or never pay the 
doctors, so they have a huge receivables, so there was a need 
for it.

12 Q. 12
13 A. 13
14 Q. 14
15 A. 15
16 Q. 16
17 A. 17
18 Q. 18
19 A. 19
20 Q. 20
21 21this?
22 A. 22No.
23 Q. 23Now, you are also listed in various other expert 

directories, the one in Pennsylvania, Medieval, the one in 
California. You know them all, correct?

24 24 Q. But you were getting receivables for everybody, 
right? That's what this says, you are going to get the25 25

jdk jdk
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receivables regardless of who owes it, correct?

Most of them are insurance receivables, yes.

Q. But it was for everybody regardless, wasn't it?
I don't know what everybody means.

Q. In other words, anybody that owed a doctor money, you 
would offer them X amount, basically a percentage, a discount on 
it but you wanted the rights to collect the whole debt, correct?

A. It is like a subrogation of debt, like many companies

1 A. 1Yes.

Q. And you are listed as more or less general and 
vascular surgery, correct?

Yes.
Q. Nothing else?

Not to my knowledge, no.
Q. You also started another business called the Medical 

Capital Group, didn't you?

A. Well, it was never really functioning.
Q. Well, not according to the State of New York. You 

filed with the Secretary of State and you started a business, 
didn't you?

A. Yes. I did incorporate it, yes.

Q. Yes, and basically it was where you were basically 
going out to doctors and saying, well — you tell the jury. I 
have it here if you'd like to look at it.

It was a medical factoring company, meaning you would 
advance money to doctors based on their receivables and then you 
would manage the receivables, but I never actually did business 
as it, but that was the concept.

Q. Well, okay, you tried to, right? You opened it up?
A. Yes.

2 2 A.
3 3
4 A. 4 A.
5 5
6 A. 6
7 7
8 8
9 9 do, yes.

10 10 Q. It was a money making thing?
Yes, of course.

And that was in addition to your expert business.

11 11 A.
12 12 Q.
13 13 right?
14 14 A. Yes.

And that's in addition to your plaintiff's business.15 15 Q.
16 16 right?
17 A. 17 A. Yes. I think it was way before I went to law school.
18 18 but regardless.

Q. Now, doctor, when Mr. Abend was asking you about, you 
know, credentials and all that other kind of stuff, you know, 
you talked about some of the things in your credentials and you 
didn't mention the American College of Surgeons, did you?

A. I didn't mention that, no.

Cl No. Now, are you a member of them?
A. I was for over 30 years. Now I am a member of the

19 19
20 20
21 21

22
Q. And you did a perspective and you advertised it. 23

24__ correct? 24
25 A. That is correct. 25
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and how they take care of patients or problems. There is also a 
national standard of care which some states follow, which is the 
recommended treatment for a problem and how physicians should 
comport in treating patients.

Q. Isn't it true that the standard of care is the 
practice of medicine as performed by a competent, adequately 
trained physician in a certain specialty which would be uniform 
at this point across the country. Isn't that true?

A. That would be the national standard of care, yes.
Q. Okay. Certain specialty though, correct, like a 

specialty in medicine, correct?
A. Yes, but some problems have the same standard of care 

regardless of what specialty is taking care of them.
Q. Do you remember giving this, being asked this 

question and giving this answer and it is on the case of 
Brunstrom against Jason Suh, Doctor Jason Suh and Medical Arts 
Associates, and it is on page 99 and I have the transcript here.

The question was by Mr. Trinrud.
"How do you define standard of care?

Your answer was this.
"I would define it as the practice of medicine 

as performed by a competent, adequately trained physician 
in a certain specialty which would be uniform at this point 
across the country. I don't think every provinciality or 
municipality has its own standard of care in this date and

------------------------------ DfrlVleyer—ByT^ItG-Gfoss-----------------------------

International College of Surgeons.
Q. Yes, but you were a member of the American College of 

Surgeons for a long time, correct?
A. Yes.

Q. And that is a group that is highly esteemable.

1 1
2 2
3 3

4
5o

6 6correct?
7 A. 7I presented my research at national meetings many
8 8times.
9 Q. I am saying it is a good, it is a very ethical, very 

high standing group among surgeons, correct?
A. It is like a fraternity of surgeons.
Q. Well, you thought of it more than that, isn't that 

true? You testified that it was way more than that; isn't that 
true or no?

9
10 10
11 11
12 12
13 13
14 14
15 A. 15Well, I have respect for the organization, but I 

changed a few years ago to the International College of Surgeons 
which had a more global reach.

Q. Well, the American College of Surgeons has 
guidelines, don't they?

A. They do have aspirational guidelines on their 
website, yes.

Q. Well, well, they have ethical guidelines, don't they?
You have admitted to that?

Oh, yes, they do.
Q. And the guidelines are for every member, correct?

16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 A. 24
25 25
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age, but legally we define it as the standard by the 
minimally qualified member of a medical profession, but I 
think as physicians we think of it as a certain quality by 
competently, adequately trained physicians in a specialty. 
Q. Did you give that answer? I will show it to you.
A. If I could — I don't know if I gave that answer, but 

I don't necessarily disagree with it.
Q. The question is just is that your testimony? You 

could look at the heading of the case (handing).
A. Just give me one second.
Q. Sure.

A. That looks like my testimony. I agree that was my 
testimony.

Q. Okay.
A. In 2007.
Q. Yes. Now, doctor, you have testified against 

surgeons, correct?
A. Yes.

Q. You have testified against primary care providers.

1 A. 1Yes.
2 Q. And those guidelines mandate that you don't testify 2
3 in any case — 3
4 MR. ABEND: Objection.

THE COURT: Come on up.
(A discussion was held off the record.)

THE COURT: I need the witness to step out. 
COURT CLERK: Doctor, can you step out.
THE WITNESS: Sure.
(The witness left the courtroom. )

(A discussion was held off the record.)
THE COURT: I sustain the objection and give Mr. 

Schneider an exception.

(The witness resumed the stand.)
Q. Doctor, how would you define the standard of care,

16 how would you define standard of care?

MR. ABEND: Objection to the form of the 
question only because it is so broad.

THE COURT: Standard of care for Dr. David?
MR. SCHNEIDER: Standard of care.
THE COURT: In the medical community.
MR. SCHNEIDER: In the medical community.

THE COURT: You can answer it, if you can.
Au—I would define it as the standardTor physicians in--------

25 the same or similar circumstance, practicing in the community

4
5 5
6 6
7 7
8 8
9 9

10 10
11 11
12 12
13 13
14 14
15 15

16
17 17
18 18
19 19
20 20 correct?
21 21 A. If there was a surgical issue, yes.

Q. You have testified against nurses, haven't you? 
A. Yes.

22

23
2A 2A a And you have testified against hospitals, correct?

25 A. Yes.
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Q. You don't know according to the sepsis guidelines — 
and I am finishing up right now. You don't know what the heart 
rate should be above or below to be part of the guidelines; 
isn't that true?

---------Dfr-Msyef—ByGItf-Gross-------------------
THE COURT: Thank you, Mr. Schneider. Ms.1 1

2 2 Aviles, anything?
3 3 MS. AVILES: No, your Honor, no questions.

THE WITNESS: Your Honor, I gave an incorrect4
5MR. ABEND: Objection, your Honor.

THE COURT: He said he didn't before.
Q. What should the white blood cell count be according 

to the guidelines, above or below what?

I am not familiar with those guidelines.

Q. Are you aware that confusion is another sign and 
symptom within the guidelines; were you aware of that?

THE COURT: You said confusion?
MR. SCHNEIDER: Confusion.

I am not familiar with what is or is not in the

o answer.
6 6 THE COURT: Go ahead, correct it.

THE WITNESS: Yes, I was to the extent that I 
was teaching at a medical school.

THE COURT: Any followup to that, Mr. Schneider? 
MR. SCHNEIDER: No, thank you.
THE COURT: Any re-direct?
MR. ABEND: No, your Honor.

THE COURT: Thank you. Thank you, doctor. You

7 7
8 8
9 A. 9

10 10
11 11
12 12
13 13
14 A. 14 could step down.
15 15guidelines. THE WITNESS: Thank you, your Honor.

THE COURT: Let me see you at the bench for a16 Q. For sepsis, correct?
Yes. I don't know what guidelines you are referring 

to. I would have to see it.
Q. Okay. Now, was Ms. Medina ever confused when she was

16
17 A. 17 minute, please.
18 18 (A discussion was held off the record.)

THE COURT: So tomorrow the first witness in the 
morning is going to be another expert called by the 
plaintiff in the area of pathology and then we will see 
what happens from there. I anticipate a full day.

Don't discuss the case among yourselves, don't 
form any opinion, keep an open mind. Don't let anyone 
discuss the case with you. We will see you for 10:00.

19 19
20 in the ER? 20
21 A. 21No.
22 Q. So we agree that she had no fever, right? 

Yes.
Q. She wasn't confused, right?

Yes.

22
23 A. 23
24 24
25 A. 25

jdk jdk

502 504
Dr. Mayer - By PItf - Cross 

Q. What were her respirations?

They were within normal limits. I don't remember the

Dr. Mayer - By PItf - Cross
1 1 Follow Kerri. Thank you.

(Whereupon, the jury left the courtroom.) 
(The trial was adjourned until tomorrow

2 A. 2
3 exact number. 3
4 Q. But they weren't, they didn't violate the sepsis 
5 guidelines, did they?

4 morning.)
5

6 MR. ABEND: Objection, your Honor, same one.
Q. What are the sepsis guidelines?

THE COURT: Asked and answered. He doesn't know

6
7 7
8 8
9 them. 9

10 10MR. ABEND: I object to the sepsis guidelines.
I think we have been through that.

THE COURT: Right, he answered that.
Q. Were the respirations abnormal?

MR. ABEND: Same objection, your Honor.
THE COURT: No, abnormal?
MR. ABEND: He just asked him what the 

respirations were and he said they were all within normal 
limits. He is not sure exactly. That was the testimony 
two questions ago.

11 11
12 12
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 MR. SCHNEIDER: Okay.

Q. You weren't practicing medicine in 2011, were you.
20

21 21
doctor? 22

A. Not past the first couple of months, no.

____ MR. SCHNEIDER: Thank you. No furtbei^
23

2A 2A
25 questions.

jdk jdk
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