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I.
Why a CLE?


A.
Specialized body of law concerning appellate jurisdiction, and a source of some confusion.

· “The area of appealability of arbitration orders is one of medieval if not Byzantine peculiarities, and a source of understandable confusion to the Bar.”  Snyder v. Smith, 736 F.2d 409, 415 (7th Cir. 1984).


B.
Overlapping similar (but not identical) federal and state statutes, both of which are often applicable to some extent in state court actions.

· The Federal Arbitration Act, 9 U.S.C. § 16, and the Kentucky Uniform Arbitration Act, KRS 417.220, both contain provisions regarding appealability of arbitration orders.

· The FAA, is a strange creature: creates a detailed set of federal substantive and procedural rules governing arbitration, but does not create federal subject matter jurisdiction.  So, the FAA is frequently applied by state courts.

· The appeals provisions of the FAA and the KUAA are similar, but not the same, and the KUAA (1984, adopting 1956 Uniform Act) actually PRE-dates the FAA (1988).  

II.
What law governs?  

A.
In federal court, the FAA’s appellate rules govern, 9 U.S.C. § 16, unless the transaction is wholly intra-state.  

· Saneii v. Robards, 289 F. Supp. 2d 855, 858-59 (W.D.Ky. 2003) (residential real estate transaction inherently intra-state commerce, and therefore KUAA not FAA governed). 

B.
In Kentucky Courts, the KUAA will typically govern…where it applies.

· General rule: Procedural provisions of the FAA do not preempt state-law procedures, unless state procedures interfere with the substantive federal policy underlying the FAA.  Atlantic Printing & Contracting Co. v. Nashville Bridge Co., 670 S.W.3d 841 (Ky. 1984).  Accord Whitney v. Alltel Comms., Inc., 173 S.W.3d 300 (Mo. Ct. App. 2005).  

· In proceedings where KUAA not apply (e.g., employment cases), state procedural law still governs appellate procedure, although the KUAA’s appellate rules do not.  

· Bridgestone/Firestone, Inc. v. McQueen, 3 S.W.3d 366 (Ky. App. 1999): In an employment case, where the KUAA did not apply, a party could not rely on the appeal provisions of either the FAA (because federal procedural law did not preempt state law) or the KUAA (because employment agreements are exempt), but could pursue interlocutory appeal under CR 65.07 and 65.09.  

· North Fork Collieries, LLC v. Hall, 322 S.W.3d 98, 102 n.1 (Ky. 2010):  Where KUAA is inapplicable to a motion to compel arbitration under Ally Cat v. Chauvin, 274 S.W.3d 451 (Ky. 2009), because the contract does not specify situs for arbitration in Kentucky, CR 65.07 and 65.09 provide appropriate vehicle for appeal.

III.
Appealability of Arbitration Orders Under the FAA

A.
9 U.S.C. § 16:

(a) An appeal may be taken from--

(1) an order-- 

(A) refusing a stay of any action under section 3 of this title, 

(B) denying a petition under section 4 of this title to order arbitration to proceed, 

(C) denying an application under section 206 of this title to compel arbitration, 

(D) confirming or denying confirmation of an award or partial award, or 

(E) modifying, correcting, or vacating an award; 
(2) an interlocutory order granting, continuing, or modifying an injunction against an arbitration that is subject to this title; or 
(3) a final decision with respect to an arbitration that is subject to this title. 
(b) Except as otherwise provided in section 1292(b) of title 28, an appeal may not be taken from an interlocutory order--

(1) granting a stay of any action under section 3 of this title; 

(2) directing arbitration to proceed under section 4 of this title; 

(3) compelling arbitration under section 206 of this title; or 

(4) refusing to enjoin an arbitration that is subject to this title. 
9 U.S.C. § 16 (emphasis and underlining added).


B.
The General Rule: Orders hostile to arbitration are immediately appealable, while orders favorable to arbitration are not immediately appealable.

· Seemingly very strong statutory language:  Express authorization of appeals from judgments unfavorable to subsection (a), and express prohibition of favorable rulings in subsection (b).  

· Reflects the FAA’s policy favoring arbitration, and recognition that interlocutory appeal would defeat the supposed benefits of arbitration in securing a speedy and efficient resolution.

C.
The Glaring Exception: Subsection (a)(3)’s language authorizing review of “final decision[s] with respect to an arbitration…”

1.
Green Tree Financial Corp. v. Randolph, 531 U.S. 79 (2000): “Section 16(a)(3) … preserves immediate appeal of any ‘final decision with respect to an arbitration,’ regardless of whether the decision is favorable or hostile to arbitration.” 
· The term “final decision” in FAA has “a well established and longstanding meaning” as any order that “ends the litigation on the merits and leaves nothing more to do but execute judgment.”  Green Tree, 531 U.S. at 86.  Because the FAA does not define ‘a final decision …’ or otherwise suggest the ordinary meaning of ‘final decision’ should not apply, we accord the term its well-established meaning.”  Id.
· “The Federal Arbitration Act prohibits only appeals from interlocutory orders to proceed with arbitration, not final orders.” Grumhaus v. Comerica Sec., Inc., 223 F.3d 648, 650 (7th Cir. 2000).

2.
Two Primary Examples:

a.
Orders granting a motion to compel arbitration, and dismissing (rather than staying) the underlying action.  Green Tree, 531 U.S. 79.

b.
Orders compelling arbitration in “independent” proceedings, where the only relief sought is to compel arbitration.  
· E.g., Clarendon Nat’l Ins. Co. v. Kings Reinsurance Co., 241 F.3d 131, 134 (2d Cir. 2001); Prudential Ins. Co. v. Lai, 42 F.3d 1299, 1302 (9th Cir. 1994) (“[E]very court that has considered the issue to date has concluded that if the motion to compel arbitration in a given case is the only claim before the district court, a decision to compel arbitration is deemed to dispose of the entire case, and permit appellate review under 9 U.S.C. § 16(a)(3).”).
· The imbedded/independent distinction therefore survives for orders compelling arbitration, even though the adoption of 9 USC § 16 eliminated this distinction with respect to orders hostile to arbitration by allowing immediate appeal of all such orders.  See Perra v. Siegel Trading Co., 951 F.2d 780, 783-84 (7th Cir. 1992).  
3.
Retention of jurisdiction to enforce, or address procedural disputes, does not deprive such judgments of finality.  See Univ. Life Ins. Co. v. Unimarc, Ltd., 699 F.2d 846 (7th Cir. 1983) (Posner, J.).
4.
Not only the right, but potentially an obligation, to appeal:  

a.
Courts have held that where there is a right to immediately appeal an order favorable to arbitration, failure exercise that right can constitute a jurisdictional bar to challenging arbitrability at the conclusion of the arbitration.  Comedy Club, Inc. v. Improv West Assocs., 502 F.3d 1100, 1106 (9th Cir. 2007); Clarendon Nat’l Ins. Co. v. Kings Reinsurance Co., 241 F.3d 131, 135 (2d Cir. 2001); United Steel Workers of Am. v. Am. Smelting & Refining Co., 648 F.2d 863, 866 (3d Cir. 1981).
5.
You may get an appeal, but you will not get a stay.  

· Graphic Communications Union v. Chicago Tribune Co., 779 F.2d 13 (7th Cir. 1985) (Posner, J):  “The defendants have not made a case for a stay of arbitration.  What is more, we find it very difficult to imagine how such a case could be made.  The only harm that an order to arbitrate does is to make the party against whom the order is issued litigate a dispute in a forum not if his choosing.  This is no different from the harm of being turned down on a motion do dismiss or for summary judgment, thereby being forced to try a case one does not believe should be tried, or from the harm of being transferred to another district court or remanded to a state court…. “

· PaineWebber Inc. v. Farnam, 843 F.2d 1050 (7th Cir. 1988) (Easterbrook, J.): “[S]tays of arbitration pending appeal are exceptionally hard to get, making casual or reflexive requests presumptively grounds for sanctions.”

IV.
Appealing Arbitration Orders under Kentucky law.  


A. 
The KUAA, KRS 417.220:

(1) An appeal may be taken from:

a. An order denying an application to compel arbitration made under KRS 417.060;

b. An order granting an application to stay arbitration made under subsection (2) of KRS 417.060;

c. An order confirming or denying confirmation of an award;

d. An order modifying or correcting an award;

e. An order vacating an award without directing a rehearing; or

f. A judgment or decree entered pursuant to the provisions of this chapter

(2) The appeal shall be taken in the manner and to the same extent as from orders or judgments in a civil action.

B.
Comparisons to the FAA.


1.
No prohibitory language that an appeal “may not be taken from” interlocutory orders hostile to arbitration, as with 9 U.S.C. § 16(b).


2.
No language concerning appealability of any “final decision with respect to an arbitration” akin to 9 U.S.C. § 16(a)(3).  

· KRS 417.220(1)(f): “A judgment or decree entered pursuant to the provisions of this chapter.”  Not quite the same.  
C.
General Rule: As interpreted, KRS 417.220, orders hostile to arbitration are immediately appealable, orders favorable are not.  

· Am. Gen. Home Equity, Inc. v. Kestel, 253 S.W.3d 543, 547 n. 2 (Ky. 2008):  “Unlike an order denying a motion to compel arbitration that is explicitly held to be appealable under KRS 417.220(1)(a), an order compelling arbitration is not immediately appealable.”

· Fayette County Farm Bureau Fed’n v. Martin, 758 S.W.2d 713 (Ky. App. 1988).  Addressed whether an order compelling arbitration was appealable. Held: KRS 417.220(1)(f)’s language providing for appeal of a “judgment or decree entered pursuant to the provisions of this chapter” referred to an order entered enforcing or vacating an arbitrator’s award.  The Court looked at the appeal provision, and found a clear intent not only to allow appeals of orders denying arbitration, but to disallow appeals of orders compelling arbitration (even though the latter was not expressly stated):  
It is clear that the list [in KRS 417.220(1)] specifically does not include court orders compelling arbitration.  The events from which an appeal may be had all have one thing in common, namely, that arbitration has either been denied or has already occurred.

. . . [T]he legislature has statutorily decreed those events from which an appeal may lie.  We must presume that they meant to exclude anything not listed and we cannot, by interpretation, “legislate” in what they purposefully left out.
758 S.W.2d at 714.

C.
What about otherwise “final” judgments that are hostile to arbitration?  



1.
No reported Kentucky precedent squarely on point. 

· Stumbo v. Philip Morris, 244 S.W.3d 116 (Ky. App. 2008), addresses an argument that an order compelling arbitration was functionally “final,” and therefore appealable, under Green Tree.  The Court of Appeals found Green Tree distinguishable, without determining whether the Green Tree rule would apply under the KUAA, because the order in Phillip Morris specifically stayed, not dismissed, the underlying suit.  

2.
No express provision in KRS 417.220 concerning appealability of “final decisions” with respect to arbitration, although KRS 22A.020, like 28 U.S.C. § 1291, generally confers appellate jurisdiction over “any … final judgment, order, or decree in any case in Circuit Court.” This is question begging, however.  Are such orders “final” for purposes of Kentucky law.

3.
Kentucky law appears to NOT permit appeals of such orders.

a.
Reasoning of Farm Bureau is categorical: Exclusion of a right to appeal orders favorable to arbitration indicated legislative intent to preclude such appeals, and 417.220(1)(f) suggests intent that all such orders be reviewed only upon entry of a judgment confirming or vacating an arbitral award.  

 b.
Some caselaw from other jurisdictions following the Uniform Arbitration Act in independent proceedings, where no immediate appeal was allowed.  

· National Bank v. Calloway, 597 S.W.2d 465 (Tex. Civ. App. 1980): “plaintiffs filed their suit to compel arbitration.”  Court concluded:  “We have found no statutory authority authorizing an appeal from an order compelling arbitration . . .  .”  Id.  

· See generally Chem-Ash, Inc. v. Arkansas Power & Light Co., 751 S.W.2d 353, 354 (Ark. 1988): “Almost uniformly, states which have adopted the Uniform Arbitration Act have held that an order compelling arbitration is not appealable.”

c.
In at least some past unpublished show cause orders, the Court of Appeals has dismissed appeals from appeals of arbitration orders in independent proceedings.

4.
There is sound logic underlying this approach.  Whether or not the litigation continues in the trial court following an order compelling arbitration, it is clearly not finally concluded and the court is not ready to execute judgment on the merits. Indeed, this is a case where the commentators are on the side of Kentucky.  See 15B Federal Practice & Procedure, § 3914.17 pp. 37-38 (criticizing the Green Tree rule, and advocating that all orders favorable to arbitration should be considered interlocutory and non-appealable). 

C.
Procedural vehicles for appeals of arbitration orders in Kentucky courts.

1.
Where the KUAA applies, either CR 73 Notice of Appeal or a CR 65.07/65.09 appeal from injunctive order, BUT NOT BOTH. 

· Kindred Hospital Ltd. Partnership v. Lutrell, 190 S.W.3d 916 (Ky. 2006):  If you choose to pursue CR 65.07, with its attendant higher burden of proof, you are stuck with it.
2.
Where the KUAA does not apply, CR 65.07 and 65.09 provide the exclusive vehicle.   

a.
Employment cases: Bridgestone/Firestone, Inc. v. McQueen, 3 S.W.3d 366 (Ky. App. 1999) (dismissing appeal brought under CR 73 where KUAA not apply).

b.
Ally Cat cases (i.e., where contract does not specify situs for arbitration in Kentucky).  North Fork Collieries, LLC v. Hall, 322 S.W.3d 98, 102 n.1 (Ky. 2010).  

3.
A distinction without a difference?  The Kentucky Supreme Court adopts a lessened burden under CR 65.07 and 65.09 in arbitration cases.   North Fork Collieries, LLC v. Hall, 322 S.W.3d 98 (Ky. 2010).

a.
Court’s job is to enforce the contract, not apply the temporary injunction standards:  “Both the KUAA and the Federal Arbitration Act require that arbitration agreements be enforced no less rigorously than other contract provisions. The task of the trial court confronted with such a motion, thus, is not to weigh the equities of the situation, to assess the merits of the underlying controversy, or to determine whether litigation would or would not “irreparably harm” the movant. Its task generally is simply to decide under ordinary contract law whether the asserted arbitration agreement actually exists between the parties and, if so, whether it applies to the claim raised in the complaint.” North Fork Collieries, 322 S.W.3d at 102.

b.
Abuse of discretion review still applies, but any error in contract interpretation is an abuse of discretion:  “Although injunctive relief is said to be within the sound discretion of the trial court, in this context that discretion extends no further than the correct application of the law, and accordingly we have held that the improper denial of a motion to compel arbitration warrants relief under CR 65.09.”  North Fork Collieries, 322 S.W.3d at 102.

c.
Irreparable injury is automatically proven by a wrongful denial of the right to arbitration:  “The writ cases have no application in this context, however, where North Fork's claim to interlocutory relief is not based on the merely equitable assertion that the ordinary course of litigation and appeal will prove costly, but rather on its bargained-for contractual right to proceed in another forum. That right, if it exists, would be destroyed by requiring North Fork to proceed in the Pike Circuit Court and could not be vindicated by an ordinary appeal at the conclusion of the trial. We have indicated, therefore, that in this context irreparable injury arises from an improper denial of a motion to compel arbitration and that the principal question on review is simply whether the trial court correctly decided the contract issue.”

C.
Stays of arbitration?

1.
If the categorical approach is correct, the issue is moot.  Orders compelling arbitration are never appealable, and therefore no cause to ever stay arbitration.

2.
Even if there were a right to appeal in some cases, Kentucky case law is consistent with the federal caselaw insofar as it recognizes there is no irreparable harm from being compelled to arbitrate, see Kentucky Farm Bureau, 758 S.W.3d at 714 (“Appellant is not irrevocably deprived of anything by submission to arbitration….[a]ppellant is protected by the right to appeal any final circuit court judgment resulting from the arbitration.”), whereas denial of a right to arbitrate does cause irreparable harm, North Fork Collieries, 322 S.W.3d at 102.
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